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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: I.R.S. PART 11 

AIDA TRWIL and MOLSES TAWIL, 
-X - - - - - - - - ..l ,~ I - - - - - - - - - - - - - - - .,. - - - - - - - - - - - 

Index No. 101975/06 

P l a i n t i f f ,  

- a g a i n s t -  

CAFFE TINA, INC. and CAFFE TINA, INC., 
d/b/a CAFFE TINA and NANCY LAUNI, 
d/b /a  CAPFE TINA, 

0 

In t h i s  personal  i n j u r y  a c t i o n ,  defendants move f o r  summary 

judgment dismissing t h e  complaint aga ins t  them, and plaintiffs 

oppose the motion. For t h e  reasons s e t  f o r t h  below, the  motion is 

denied - 

Plaintiff Aida Taw11 (“Tawil”) seeks damages f o r  personal 

i n j u r i e s  she a l l e g e d l y  sus ta ined  on November 2 1 ,  2 0 0 5 ,  when she 

f e l l  a t  defendants’  cafelwine b a r ,  C a f f e  Tina i n  Soh0 ( t h e  ca fe . ) .  

A t  her- depos i t i on ,  Tawil t e s t i f i e d  t h a t  the  inc ident  occurred a s  

stood up f r o m  her  c h a i r  a t  the outdoor- sea t ing  a rea  t o  use the  

r-estroorn i n s i d e  t h e  ca€&,  arid “the s t e p  w a s  broken. I got my foot  

s t u c k  and I f a l l  ( s i c )  . ‘ I  (Tawil Dep. Tr., at 1 0 ) .  She l a t e r  

descr ibed the incident in more d e t a i l  and t e s t i f i e d  t h a t  “ I  stood 

u p .  I d i d n ’ t  90 through the door or1 the l e f t  because i t  wasn‘t  

comfortabl.e. There wasn’t enough space because a l l  of o u r  

shoppirlg bags were t h e r e .  So I turned r i g h t .  So I tripped with  
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the broken tile of the step. My boot got stuck." (a, at 55- 

56) - 

Tawil's friend Emilya Elo ("Elo"), who witnessed t h e  

accident, testified that  Tawil fell on broken tile and that 

"there was one side that was maybe higher than the other." (El0 

Dep. Ti-. 90) When asked to describe how Tawil fell, Elo testified 

that "there was-it was the broken the floor. 

she  tripped with that piece and fell. And she fell onto the 

sidewalk right next to the restaurant," (Id.) El0 identified 

broken tile in a photograph and testified that she noticed the 

broken tile in the area a f t e r  Tawil fell. (a, at 150-153). 

Okay? Arid so then 

Defendants now move for sutnmary judgment dismissing 

plaintiff s action, arguing that t h e  record contains no evidence 

as to the proximate cause of Tawil's fall since neither Tawil nor 

Elo knew what caused Tawil's boot to get stuck and c o u l d  not 

describe the broken tile with sufficient specificity. In support 

of this argument, defendants point to Tawil's testimony that she 

did not know w h a t  her boot got stuck in. Defendants a l s o  note 

that Tawil acknowledged that her testimony describing the tile on 

which she fell was based on photographs taker1 of the area where 

she fell and conversations she had with Elo after the incident. 

Plaintiffs counter that there are  triable issues of fact a s  

to whether the broken tile was a substantial f a c t o r  in causing 

Tawil's injuries, arid that it is not necessary to establish t-he 
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precise cause of Tawil's fall.' 

On a motion f o r  summary judgment, the proponent "must make a 

prima facie showing of entitlement to judgment as a matter of 

law, tendering sufficient evidence to eliminate any material 

issues of f a c t  from the case." Winqrad v. N e w  York Unj.v.  Med. 

Center, 64 N.Y.2d 851, 852 (1985). Once the proponent has made 

this showing, the burden of proof shifts to the party opposing 

the motion to produce evidentiary proof in admissible form to 

establish that material issues of fact exist which require a 

trial. Alvarez v. Prospect Hospital, 68 N.Y.2d 320, 324 (1986). 

Contrary to defendants' position, Tawills failure to 

identify t h e  precise cause of her fall i s  not fatal to her 

claims. "'To carry t he  burden of proving a prima facie case, Lhc 

plaintiff must generally show that defendant's negligence was a 

substantial cause of the events which produced the 

injury . . .  Plaintiff need not demonstrate, however, t h e  precise 

manner in which the accident happened, or the extent of injuries 

was foreseeable.'" Klnpa v. O&Y Liberty Plaza Co., 218 A . D .  2d 

635 (1"'- Dept. 1995) , guotinq Derdiarian v. Felix Contractinq 

h, 51 N.Y.2d 3 0 8 ,  315 ( 1 9 8 1 ) .  

Here, the testimony of Tawil arld El0 regardirlg the broken  

tile in the area of the caf6 is sufficient to raise a triable 

Tawil initially argued that the summary judgment motion was I 

untimely, but later acknowledge that the motion was made within 
the required time period. 
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issue of fact as to whether defendants’ negl igence was a 

substantial f a c t o r  i n  causing Tawil to fall, notwithstanding that 

at the t i m e  she fell Tawil [nay riot have known the exact condi t ion  

that caused her boot to become s t u c k .  

Accordingly, summary judgment i s  riot appropr i a t e ly  granted 

here. 

In view of the above i t  is 

ORDEHED that defendants’ motion  f o r  summary judgment i s  

denied. 

DATED : January[--, ,?i,,, -, 
I 

J.S.C. 1 
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