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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 23 

Plaintiff, 

-against- 

Index No. 103303/06 

OPINION 

RICA ENTERPRISES LTD., B’LOW, INC., 
EXPLORER INVESTIGATION AGENCY, INC. 
and JEFFREY GROSS, 

Defendants, 
-X _ _ _ _ _ _ _ _ _ _ - _ _ _ _ _ _ _ _ _ - - - - - - _ - - - - - - - - - - - ~ -  

RICHARD F. BRAUN, J.: 

In this action, one cause or action is asserted against defendant 

Agency, Inc. (Explorer): negligence. Exploicr moves for summary .jiiclgnient dismissing [he 

summons a n d  complaint. In [he reply papers, Explorer for Ihe first time moves for dismissal of 

any and all CI-OSS claims and counteiclaims (thcrc are no counrerclaims), but defendnnrs Ricu 

Enterprises Ltd. (Rica) and B’Low, lnc. (B’Low) had iilready discussed (for some reason) 

dismissal of their cross claims in  the opposition papers, and thus those defcndants were no1 

prejudiced by the request being raised for the first time i n  the reply, Howevcr, defendml JelTrcy 

Gross (Gross), was prejudiced, and as to thril derenclant, thc request will not be considered ( s w  

Givnlcli, lnc. v Utiited Pcircd Sen). , 286 AD2d 220 [ 1 ‘I Dept 200 I ] ) .  

A party moving for summary judgment must demonstrate his, tiel-, or its entitlernenl 

thereto as ~i matter of law, pursuant to CPLR 3212 (b) ( J M D  Holding Corp. 11 Coii,qrr.s.s Fin. 

Corp., 4 NY3d 373, 382 [2005]). To defeat snmniul-y judgment, the party opposing the niotion 

milst show that therc is 3 material question(s) of fact t h a t  requires a trial ( Z i ~ k r n 7 1 u r 1  I’ L’ip ( I / ’  

N e w  York, 49 NY2d 557, 562 [1980]). 
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PliiintifC opposes tlie niotion becallst: I I  W;IS no1  suppoi-ted by a n  aI'l'idaviL. I-lowevci-. 

transcripts of depositions can be uscd i n  support of 21 summary judgment motion (see T o i w . ~  1 1  

Citv of New York, 32 AD3d 347, 349 11 '' Dept 20061). 

Plaintiff conlends that Explorer's motion is defective for failure to comply wilh "22 

NYCRR 130-1.lA." T1iei.e is no such provision. IC plainliff means 32 N Y C R R  130-1.1-a (a) ,  

his contention is conclusory. Hc has not stated what the failure is. Whal piiper(s) is he rcf'cn.ing 

to? Which copy of a paper(s) was not signed: the copy served on plaintiff or on the other 

defendants, the copy filed with the Clerk, or [he one subinit~ed to the cour-l? The origin:1Is 

submitted to the court were all signed. 

To be Iielcl liable to plLiinliTf, Explorer had to have ;i dilly to him (5.72 M d i s o r i  Aiw.  

Gciunnet Fooc1.s v Fi~duizdin O r . ,  96 NY2cl 280, 289 [2001]). Plaintiff was not ;I rhii-d-party 

beneficiary of the contract between Exploi.ei. and Rica (see Califi/nzici, Stcite of; Pr.rb. Emp1aj~eo.s' 

Ii'tJiireinml S-ys'. v ShLwrnzuii & Sterliii,y, 95 NY2d 427, 434-435 [2000]; Aiiokyr  11 240 .E. 175ih 

St. H U L ~ S .  D m .  FlAI7d Corp., I6 AD3d 287, 288 [ l "  Dcpt 20051). Paragraph 4 of the addendum, 

which amended paragraph 6 of' the contract, cxprcssly provided that no third-party I7eneI'iciiiI-y 

rights were created. Nor was a n y  special duty conferred upon plaintiff. The bounccr had ;I d u l y  

under paragraph 2 or the ncidendum, which amended paragraph 4 of the contract, to report unruly 

actions by patrons to the manager or supervisor. Neither pluinliff nor thc non-moving 

defendants showed tha t  the boirncer did not do so. At most, tlie bouncer was guilty of 

nonfeasance, which did not make Explorer liablc to plaintiff (cf Lee 1' Clzelrw I'ilJrs, 1 I AD3d 

257 [ 1" Dept 20041 [where therc was evidence that ;I defendant affii-matively acted to stop thc- 

fights, there were queslions of fact as to whether the defendant took on a duty to act and 
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breached i t ] ) .  Therefore, Explorer has demonsli-ated thiit i t  is not liable to plaintiff ;IS :I rnattcr of 

law. Plaintiff, Rica, B’Low and Gross have not shown that there are any questions of fact that 

require a trial as to the complaint against Explorer. 

Paragraph 4 of the addendum provides tha t  Exploi-cr would indernniry Rica for  personiil 

injuries caused by the ncgligencc of Explorer or i t s  employees. Exploi-cr hiis made a prima facie 

showing that i t  was riot negligent, m c l  defencliinls Ric:i and B’Low h:ive nol clt‘mons~i.;i~ecl rh:il 

there is a qucstion of fact pertaining to the cross claims against Explorer. Thus, Explorer is no l  

liable on any of Rica and B’Low’s cross claims for contractual indemnification, or comnion I;IW 

contribution or indemnification. 

Therefore, the motion by Explorer has been grnnted hy chis court’s separate decision and 

order to the following extent. Summary judgment has been granted to Explorer dismissing [lie 

complaint, and cross claims against Explorer by defendants Rica and B’Low. 

Dated: New York, New York 
January 23, 2008 RICHARD F. BRAUN,  J.S.C. 
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