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SUPREME COURT O F  'I'HE STATE OF NEW YORK 
COUNTY OF NEW YORK: COMMERCIA11 D I V I S I O N  

-X 
MAX GELPOND , individuL+l. ly arid on behalf 
of t h e  E s t a t e  of BELT,E GELFOND,  

Pl.aint- i f f ,  

- a g  t.i i. 11 s t - 
Index No. 
1 0 7 6 1 6 / 9 8  

POR'L'UNE HIULNDS, I N C .  f/k/a AMERICAN 
BRANDS,  1.NC. , 'FHE AMHRICAN Y'OBACCO 

& WILLIAMSON 1'OBACCO CORPORA'TION , 
I n d i v i d u a l l y  arid as Successor by Mcrger- of 
E'ORTUNH BFLANIIS, I N C .  , and 'THE AMERICAN 

and THH COIJNCIL FOH TOBACCO RESEARCH-U.S.R., 
INC. 

COMPANY , BROWN & WTLL,IRMSON, I N C .  , BROWN 

1,'OBACX:O COMPANY , 'I.'HE TOBACCO I N S T I T U T E ,  J N C  . , 

Defendants. 
-X - - - _ - - - - - _ - - - - - _ - - - - l _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - - , - - - -  

Charles Edward R m o s ,  J . S . C . :  

Defendants H r o w n  & Williamson Holdings,  I n c . ,  f/k/a Brown & 

Williamson T o b a c c o  Corporat ion,  sued i n d i v i d u a l l y  arid as 

successor  t o  merger to Brown & W i l l i a m s o n  I n d u s t r i e s ,  

For-tunc Brands , Iric. , f / k / a  American Brands , Inc. , The Tobacco 

I n c . ,  

I n s t i t u t e ,  Iric. , and The Council f o r  T o b a c c o  Research-U. S .R., 

I n c .  (defendants), move f o r  the issuance of a Commission 

authorizing subpoenas to take the out-of -state depositions of 

t-hree nori-party witnesses. 

Background 

P l a i n t i f f  M,ix Gelfond sues i n d i v i d u a l l y  and on behalf of t h e  

es ta t -e  of his deceased wi fe ,  Belle Gelforld, for compensatory and 

puriiti-ve damages from defendants  , cnmpris i .ng tobacco cornparlies 

t h a t  manufacture, dist . r ibut .c ,  and s e l l .  c i g a r e t t e s .  Mrs. G c l f o n d  

sinolced c i y a r c t t e s  from 1 9 4 1  u n t i l  1 9 9 4 ,  and later- d i e d  of lung 

cancer, a l . lcgedly  caused by c i y a r c t t e s  , 
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Subsequent t o  Mrs. Gelfond's death, p l a i n t i f f s  i n s t i t u t e d  

t h i s  a c t i o n .  Tliey a s s e r t e d  causes  o f  a c t i o n  €o r  failure t o  warn, 

f r aud ,  negligerice a11d defec t . ivc  design, s t r i c t  p roducts  

l i a b i l i  t y ,  breach d express warranty,  and breach of implied 

warra1it.y OF merchant abi . l i t .y ,  based upon a l l e y a t i o n s  that 

de f enda t i t  9 mi s 1-epre 5: en t e d and ooric e a 1. c d t ha t. c i ga re  t t e smo k i rig 

was both a d d i c t i v e  ~ ind  causcd s e r i o u s  i1lncs: l .  

S i n c e  t h e  onset of discover:y, defendants  have deposcd seven 

witnesses: M r .  Gelfond, Mrs. Gelfond, Adele Gerber, M r s .  

Gelfond's ai: ; ters,  and t h r e e  of M r s .  Gelfond's childrei-i 

(Transcript of July 16, 2007 at 4:14-18). 

The three wi tnesses  t h a t  Defendants seek to depose a r e  

Mollie F e t t n e r ,  M r s .  Gelfond's slister, Phoebe Gelfond, M r s .  

Gelfond 's  s i s t e r - i n - l a w ,  and H a r r i e t  Greenberg, Mrs. Gelfond 's  

couslin. These t h r e c  n o n - p a r t i e s  a r e  e l d e r l y ,  and reside i n  

F l o r i d a .  

Discussion 

Defendants argue that t h e  information sought from these  

wit.nesses, is  rnateri a1 and necessary, arid may l e a d  t o  admissible 

proof r ega rd ing  Mrs. G e l f o r i d ' s  i n i t i a t i o n  of smoking. According 

to defendants  , a t e n - y e a r  gap of time exists concerning M r s .  

Gc l fond ' s  iriitirlitiorl of smoking from 1941., when Mr-s. Gelfond 

began smoking, t o  1 9 5 1  , when M r s .  Ge l fond  met Mr. Gelfond, that 

M r .  Ge l fond  ca~iriot. t - e s t i f y  t.o. Consequently, defendants seek t o  

depose t h e  non-pa r ty  w i t n e s s e s  about. this tei-1-year pcrj-od i n  time 

when M r s  . Gelfond bcyari smoking. 
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P 1 a i 11 t i L f s c: o n t. c lid t h a t  de f e ndan t s have a bu s e d d i s c ovc r y  

prac t . ices  i n  t h i s  case. According t o  p l a i n t i f f s  , without 

no t i  fyir-ig p l a i n t i f f s  counsel , defendants  in te rv iewed khe same 

family members of M r s .  Gelfond t h a t  t hey  now seek  a commission to 

depose. P l a i n t i f f s  a s s e r t  t h a t  subjeckinq theoe same e l d e r l y  

Iamily i-nc:irher-s t o  deposi t . ions w i l l .  on ly  I - c s u l t  i n  dupl. i - ca t ive  

facI:-gatheriiiy t h a t  has al ready bcen obta ined  frorn qu~!sLioni .ng 

these wiknesses , arid from t h e  depos i t i ons  a l r e d d y  t a k e n .  

Additional. ly,  p l a i n t i f f s  a l l e g e  that the i s suance  of a comi-nission 

w i l l .  on ly  resii l t  i n  increased  expense arid d e l a y .  

while t h e  CPLH permits a p a r t y  t o  o b t a i n  d iscovery  of non- 

p r i v i l e g e d  ma t t e r  that lis r e l e v a n t  to a c la im o r  defense (CPLR 

3101), discovery ,  l i k e  a l l  ma t t e r s  of  procedure,  has u l t i m a t e  and 

necessary boundar ies .  Subjec t ing  Mrs. Gelfond ' s  e l d e r l y  

r e l a t i v e s  t o  d e p o s i t i o n s  regard ing  t h e i r  r e c o l l e c t i o n  of Mrs. 

Gelfond's i n i t i a t i o n  t o  smoking i n  1 9 4 1 ,  c r o s s e s  t h e s e  

boundari  cs, arid appears t o  be designed t o  bury t h e s e  p1.aintif  f s  

in unreasonah1.c t3i.scovex-y demands . 

F i r s t .  , dcfendants  have not demonstrated t h a t  Lhe information 

t.hey seek from r1owpart.y Phoebe Gelfond, M r s .  Gclfond's sister- 

in - law,  i s  r-clevant.  I n  l i g h t  of t h e  f a c t  t h a t  M r s .  G e l f o r i d  d i d  

not meet Phoebe Gelfond u n t i l  1.951, she w i l l  l i k e l y  not  o f f e r  

p roba t ive  test-iinony concerning M r s .  Gelfond's i n i t i a t i o n  of 

stnoking i n 194 1 . 

Moreover, s i n c e  2,000 , defendants have a l r e a d y  deposed f i v e  

of M r s .  GelLond's re1.ative.s , inc luding  M r s  . Gel.fond' s s i s t e r ,  on 
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t h e  very Same i s s u e  t h a t  defendants  now seck a d d i t i o n a l  

d e p o s i t i o n s .  

need depose these wi tnesses  i n  2000 , w h e n  p l a i n t i f f s  f i r s t  

produce ci w i t ne B s e s f o r  de po s i t ri. on . 

w ; i i t : ~ f d  near1 y seven years  t.o depose these e l .der ly  rellat.ivcs about 

e v e r i t s  t h a t  occurr-ed more than 65 y e a r s  ago. 

Uef eridants pr-esumably became aware of: t h e  purpc-)-rted 

I ncxp 1 i c ab 1 y , de f endant s 

Addit:i.onal l y ,  defcmdants do riot d i sput .e  t h a t  without  not- icc  

t o  p l a i n t i  ffs, t h e y  a l r e a d y  i-nterviewed the same wi tnesses  t.liat 

t h e y  n o w  s eek  a cminli.s:;ion t o  depose.  

d i scove ry  process  , t h e s e  practices, combined wi th  expensive and 

vol.umir1ous d i s c o v e r y  demands already served  upon p l a i n t  i f f  s, 

appear t o  be desi.gricd t o  p r e j u d i c e  the  p I a i . n t i f f s .  

t h e s e  unreasonable  d i scove ry  demands have t h e  p o t e n t i a l  of 

dissuadi-rig f u t u r e  p l a i n t i f f s  f r o m  bringi.ng t h e s e  a c t i o n s ,  and 

exacerbat .e  t h e  obvious economic d i s p a r i t y  between p l . a i n t i f f s  arid 

defendant.--t.obacco companies. T o  g r a n t  de fendan t s '  m o t i o n  f o r  

open commissions t o  conduct oral d e p o s i t i o n s  of these e l d e r l y ,  

out.-of - s t a t e  w i t n e s s e s ,  whose r e c o l l e c t i o n  of e v e n t s  at i s s u e  

w i l l  likely he dubious arid unproduct ive ,  a t  best., would be t o  

s a n c t i o n  t-kiese d i scove ry  pract- ices  ( D e u t s c h e  Bank Securities, 

l-nu. v Montana Bd. of Investments, 7 NY3d 65, 74 [20061; U1ico 

C a s u a l t y  Co. v W i l s o n ,  Moskowlitz, E d e l m a n  & D j c k e r ,  1 AD3d 2 2 3 ,  

224 [I."'- D e p t  20031) . 

R a t h c : r  t h a n  cxped i t iny  the 

Ul t ima te ly ,  

The re fo re  , i n  o r d e r  t o  assure t.hat the j .nformation they  seek 

i s  m a t e r i a l  arid necessa ry  t o  t h e i r  de fense ,  and t o  dec rease  t h e  

burden t o  plaintiffs, dcfendants may t a k e  d e p o s i t i o n s  of Mollie 
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Fettner and H a r r i e t  Greenberg on written questions only  

3108). 'She d c p o s i r i o n s  on written questions s h a l l  be l i m i t e d  i n  

scope, t o  t h e  i s s u e  of Mrs. Gelfond's ini.t.iat:ion of :;rnokiny, arid 

Limited i n  number, t.o twcnty-f i v e  q u e s t i o n s .  

(CPLR 

Accordingly, i t .  i s  

ORUHREU t h a t  t.he motion by tlefcridants for :  the i ssuance  of a 

Cotrirni ssion a u t h o r i z i n g  r,i.ibpoenas t o  take t h e  out.-of-state 

depositions i s  denied; arid 1.1: is further 

ORnGREII that defendants may seek t h e  issuance of a 

comrnissi,on au th ( - ) r i z ing  depositions on written question:: to non- 

party witnesses H a r r i e t  Greenberg arid Mollie Fettner, by 

submit.Iring a proposed o r d e r  to Part 5 3 .  

Dated: January 23, 2008 

ENl 'RR : 
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