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UED ON 112912008 

‘SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: BERNARD J. FRIED PART 60 
Justice 

STATE RESOURCES CORP., 
INDEX NO. 11 6094/2006 

MOTION DATE -,I_ 

Plaintiff. 

- v -  

MOTION SEQ. NO. 003 __ 
D&M JEWELS, INC. and MEHRAN PEYKAR, 

Defendants . MOTION CAL. NO. 

- .. -I-I-.-- 

The following papers, numbered 1 to  were read on this motion tolfor 
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Replying Affidavits _- . . - - 
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Cross-Motion: 1-1 Yes I..] No 
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By ordcr datcd August 30,2007, Plaintiff s unopposed inotion for judgment 

pursuant to C.P.L.R. 5 3215 (Motion Seq. # O O l ) ,  was granted 0 1 1  dcfault as to 

liability. The issue of dimages was releired lo a Spccid Refcrce to hear aiid report 

with rcconimend, <t t‘ ions. 

l’hc inattcr was assigried to Special Referee Nicholas Doylc, who held a 

Iicaring on Oct. 16,2007. The law f i r m  of Rosiier Nocera & Ragonc, I L P ,  hy Elaine 

I ai, Esq., appcarcd on behalf of Plaintiff Slates Resources C o y .  (“SRC”). The 

Dcfcndants, D&M Jewels, Inc. (“L)&M”) and Mehran Peykar (“Pcykar”), hiled 10 

appear aiid are deeined in d c h l t .  Plainti II‘ iiow iiioves unopposed, pursuant to 

C.P.L.R. fi 4403 and 22 N.Y. Coinp. Codes, K. & Reg. 202.44, to confirm the Oct. 

10, 2007 report of Special Relkree Doylc. 
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Special Rcfcrcc Doylc’s Report shows f a t ,  pursuant to 22 N.Y.R.R. 5 

208.32, lic accepted the arfidavits orboth Cory Butler, SRC’s Account Officer, and 

Elaine L ~ L I ,  Esq., tlic attorney for Plaintiff, in  licu of testimony. 

In his affidavit, MI-. Butler stated that he is ail Accouiit Ofiiccr ol’SRC, aiid 

as such, that lie is faiiiiliar with thc cvciits giving risc to this action, as well as with 

the filcs riiaintaiiicd by SRC: in tlic ordinary coursc ofhusincss. 

MI-. 13ullcr :~vcrrcd that Plaintiffs assignor, Wachovia Bank, N.A. 

(“Wacliovia”), had cxtcndcd a linc of credit to Defendant L)&M in the simi 01 

$125,000. This debt was cvidciiccd by a promissory notc datcd July 9, 2004 (the 

“Notc”), which provided for intcrcst to accnie at Wachovia’s Prima Ratc plus 1.75% 

(tlic “Intcrcst Rate”), aiid rur-thcr provided that ii i  the cvcnt ol’dcfnult, all remaining 

obligations were to bear interest at Wachovia’s Prime Rate plus 3% (the “1)cFmlt 

liale”). Defendant Peykar provided a Guaranly, dated .I uly 9,2004, which persoiially 

and unconditionally guarantced the timely pcrformance of all obligations of D&M 

under the Note. 

MI-. Butler further averred that D&M made two advanccmcnts against the line 

oi-credit, the first in the amount or  $106,006.37, and the sccond in thc amount of 

$18,000.00, which brought the principal balance due under the Note to $124,006.37. 

n&M has made no paymaills on this aiiioirnt. 

Furtheriiiorc, Mr. Butlcr said, the total accrucd intercst due and owing on the 

Note as ol‘Oct. 8, 2007 was $19,642.96, which iiicoiporatcs thc intercst accrued at 

both the Interest Rate and the Defdiilt Rate. ?he Default Rate has bccri applied since 

April 1, 2007, and as of Oct. 8, 2007, thcper- ilierii intcrcst accrual was $43.057. 

Ariiicxccl lo Mr. H11tlcf~ allidavit was documciitaiy cvidence supporting liis 

s t ateme11l s . 
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Mr. Butler also stated that the Note piovided for the payment of collection 

costs, including ;ittorneys’ fees, in  the event of defiult .  As to attorneys’ fees, Ms. 

1,au’s dfidavit contains sworii statctnciits r-cgardi ng the services provided by tlic law 

firm of Iiosiier Nocera &k Ragone, LLP. ‘1 hese iiicludcd, intw d in ,  legal analysis, 

devclopment of strategy, aiid attempted scttlenieiit negotiations. According to her 

affidavit and the attached documentary evidence, the total amount o f  rccs for services 

rendered i n  connection with this action was $4,446.00, plus disbut-scmcnts of 

$993.26. 

Spccial Rcfcrcc Doylc thus ~ o i i ~ l ~ i d ~ d  that Plaintiff is entitled to dainagcs 

including $124,006.37 fbr the uiipaid piiiicipal balaiicc, plus iiitcrcst of $19,944.32 

as oj‘Oct. IG, 2007, andyer d i m  interest of $43.057, to be calculated from Oct. 16, 

2007 until the date of- ciitry of judgment. Furthermore, Spccial Referee Doyle 

concluded thal Plaintiff is entitled to reasonable attorneys’ fees in the sum of 

$4,440.00, plus disbursemcnts of $993.26. He thercfore recornmends that I order 

.judgment to bc ciitcrcd in favor of Plaintiff as against both Dcfcndants, jointly and 

severally, in the aniouiit of $143,950.69, plus per dienz interest, and $5,439.26, plus 

iiitcrcst at tlic statutory r-ate. 

The report of a rcfcrcc should bc confirmed if its findings are supported by 

the record. Raker v. Kohler, 28 A.D.3d 375, 375-76 (1st Dep’t 2006). C.P.I,.K. 6 

4403 also perniits a court to “make new findings with or without taking additional 

testjmony.” Bar-wtt v. Sto’to,ic, 23G A.D.2d 323, 323-24 (1st Dep’t 1997). 

Because I conclude that the referee’s findings are supportcd by the recoid, I 

coiifirni tlic Oct. 16,2007 report of Spccial Referee Doylc. 
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I Accordingly, it is 

ORDERED that Plaintiffs motion, pursuant to C.P.L.R. $ 4403, to confimi 

the Oct. 16, 2007 report orSpccial Kefcree Doylc is grantcd; and it is lurther 

ORDERED that in accortlaiice with the recommendations of Spccial Referee 

Doyle, the Clcrk ofthe Court is directcd to critcr judgrnait in favor olPlaintiff aud 

against Defendants D&M Jewels, Inc. and Mehran l’eykar, jointly and severally, in 

the amount of $143,950.69, together with per dietit iiitcresl of $43.057, to be 

calculated by the Clcrk lrkoni Oct. 17, 2007 until entry ofjudgmcnt, and thercafter at 

thc statutory rate, togcther with costs :uid disburserncrits as taxcd by the Clcrk upon 

subniission of an appropriatc bill of costs; arid it is further 

ORDERED that the Clerk of the Court is directed to cnter judgment in favor 

01 Plaititill and against both Dd’endants, jointly and severally, iri the ainount o r  

$5,439.26, for costs and expenses incurrcd in this litigation, together with interest to 

be calculated by the Clcrk from the date or  entry ofjudgrncnt at the stahitory rate. 

Dated: 

Check one: X F I N A L  DISPOSITION 

Check if appropriate: 1- 1 DO NOT POST f l  REFERENCE 

1 -1 NON-FINAL DISPOSITION 
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