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MOTION SEQ. NO. 

The following papers, numbered 1 to were read on this motion to/for 

PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 

I Answering Affidavits - Exhibits 

Replying Affidavits -"I".- 

Cross-Motion: Yes 

Upon the foregoing papers, it is ordered that this motion 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK : JAS PARI7 56 

ACT CRUNCH ACQUJSITJON LLC, 

l’lairitiff Indcx No: 601 684/07 .. 

-crgainst- DECISION AND ORDER 

This action arises ou 1 of thc alleged misrepresentations coiiccriiing fitness clubs sold to 

the Plaintiff AGT C:nincli Acquisition LLC (“Cnuicli”) by the Defendants pursuant to a purcliase 

agrcenicnt dated as of September 6, 2005 (tlic “Purchase Agreement”). Dcfcndants imvc  

pursuant to CPLR 32 I 1 (a)( 1)  and 321 l(a)(7) to dismiss the Complaint. 

E A C KC; KO U NI) 

Crunch eiigagcs in thc business of owning and inanaging fitness clubs. Chmch is deiincd 

as the “Purchaser” in thc subjcct Purchase Agreement. 

Defendants Bally Total Fitness, Bally Total Fitness Holding Corporation, Crunch Fitness 

International, Inc., Health & Teiinis Corporation of New York, Inc,, Jack La Lame Fitness 

Centers, Inc., S o h  Ho, LLC, Cruncll L.A.,  LLC, 708 Gym, LLC, West Village Gyrn at the 

Archives LLC, 59th Streel Gym, l d C ,  Flanibc LLC, Ace, LLC, and Cnincli World, LLC 
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(collectively “De.l;=ndants”) engage in the business of owning and managing fitncss clubs. 

Pursuant to the I’urchase Agreement, Crunch agreed to purchase approximately 25 filness 

clubs locatcd i n  New York, Cliicago, San Francisco, Atlanta, Miami, and Los Angeles from the 

Defcndants. 

Crunch allcgcs that Defendants made false representations and warranties contained iin 

the Purchase Agrcernent and that Dcfcndants brcached provisions of the Purcliasc Agreement. 

Crunch cominenced this action asscrting CBLISCS of action sounding in breach of representation 

and warranty (first and sccond), breach of contract (third and fourth), trespass to chattel (fifth), 

and replevin (sixth). Defendants iiiovc pursuant to CPLR 321 l(a)(7) to dismiss the first through 

sixth causes of action. 

DISCUSSION 

Motion to distt1i.w 

011 a motion to dismiss niade pursuant to CPLR 32 I (a)(7), the court will “accep he 

facts as allcgcd in tlic complaint as true, accord plaiiitiffs tlnc bcncfit of every possible favorable 

inferencc, and dctcriiiinc only whether the facts as alleged fit within any cognizable legal theory” 

(Leon v Mwlinez, 84 NY2d 83, 88 [ 19941). “[Tlhe criterion is whether the proponent of the 

pleading has a cause of action, not whcthcr hc has stated one” (id., citing Guggeizheimcr v 

Ginzhzirg, 43 NY2d 268, 275 [1977]). 

Breuch uf Representdon and Warranties cfirst and second causes of action) 

Generally, Crunch alleges that Dcfcndants breached certain representations and 

warrantics in the Pm-cliasc Agrecrnent by overstating the number of mcrnbers and the quality of 

tlic iiicinbership contracts. 
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As to Crunch’s first cause of action, Sections 3 .  I h(d) and 3.17(c) of the Purchase 

Agrccnieiit concern reprcsciitations and warranties of the sellers about thc Disclosurc Schcdulc, 

which lists certain membership contracts. Section 3.10(d) represents and warrants that the 

Disclosure Schcdule “sets forth a list, that is complete and accurate in all inaterial respects as of 

.luly 3 I ,  2005, showing the approximate nuniber of Mciiibers who are . . . subjcct to (i) Shared 

Membership Contracts and (ii) (A) Paid-In-Full Mciiibership Contracts, (E) Financed 

Mcnibcrship Contracts and (C) Pay-As-You-Go Mcnibcrship Coiltracts ” (C‘ornpl Ex I ,  at 3 1). 

Crunch alleges that Defendants breached the representation and warranty by overstating the 

actual numbcr of menibers disclosed in the Purchase Agreement. Further, Crunch alleges that 

the overstatement hariiied Crunch by causing it to overvalue the fitiicss clubs. 

nefeiidants’ piincipal legal argument is that because Clnincli had knowledge of the 

allcgcd breach from the facts disclosed by Defendants, Crunch may not recover under a breach of 

warranty claim. Indeed, the Distiict Court in Cuirstal Power hit  ’ I  v Transcon. Cupital Corp., 

cited by Defendants, held that a plaintifl‘wlio closes with knowledge obtained from the defendant 

that the defendant was in breach of a warranty conlained in the agreement may not recover for 

that breach (10 F Supp 2d 345, 361 [SDNY 19981). IIowever, Cuustul Power, and the cases 

cited thcrciii for the proposition above, are iriapposite for several reasons. First, the rule cited by 

Defendants involves the issuc of a plaintiff with “full knowledge and acceptancc of facts 

disclosed by the seller,” different from the issue eiicountcrcd hcrc (Cou.r/al Power, 10 F Supp 2d 

at 36 1 [plaintiff was affiiinatively ini‘ormed by defendant of facts constituting breach]; See 

Roguth v Siebcnmann, 129 F3d 26 I ,  263 [2d Cir 19971 [discussed in Cuustul Powcr]; Gulli v 

Metz, 973 F2d 145 [2d Cir 19921 [same] [collectively, the “Federal Court Cases”]). Here, 
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Defendants do not submit cvidcnce o r  even arguc that Crunch proceedcd with “ful I knowledge 

and acceptance of facts disclosed by [Defcndants]” that the numbcr of ~iicmbers were overstated 

(Coastal Poww, 10 F Supp 2d at 361). Rathcr, Dcfeiidaiits argue that Crunch should have 

known. Second, the Fcderal Court Cases decidcd the issue of what the plaintiff h e w  at much 

later stages tliaii the prcsent stage in this litigatioii(Coustcrl PUI.I~UI* I at trial]; Calli [saIncj;Rogarh 

[sumriiaiy juclgnicnt sliould riot havc been grantcd because material issues of h c t  existcd as to 

what thc plaintiff knew and wlieii the plaintiffkncw it]), Lastly, while the Fcderal Court Cases 

are instructive, thc relcvant and controlling casc here is CBS, h c ,  v Z$fL)uvix I’uh. Co. (75 

NY2d 496; see Coustul Poww, 10 F Supp 2d at 361).’ 

A.s to Crunch’s second cause of action, Section 3. I7(a)-(c) represcnts aiid warrants that 

the Disclosure Schedule “sets forth a list, that is coinplcte and accurate in all iiiaterial respccts as 

of July 3 1, 2005, showing each Meniber . . ,, iricluding such Mernbcr’s Facility location, mciiiber 

number, type of mcinbership contract, rciiewal date, rights to reiicw, rencwal pricc arid tciins of 

payment” (CoiiipI Ex I ,  at 3 1). Crunch alleges that Defcndants affirmatively concealcd and 

materially omitted to disclose, among other things, that ovcr 80% ofthe membership contracts 

contained restrictions on Crunch’s ability to raise membership few. 

Dcfendants argue that Crunch caniiot citc a Section in  which Defendants rcpresent or 

warrant that Crunch could raise the membcrship renew priccs without limitation. The argument 

strikes the Court as curious because despite Ciunch’s allcgations that Defendants Fdilcd to 

‘Additionally, Defendants argue that if Crunch can allege that Defendants overstated the 
number of members, Crunch should have also alleged why the ovcrstated number should not 
have bcen included. While thc general propositioii is sound as a gericral mattcr, it is irrelevant 
for the purpose of deciding this niotion to dismiss. 
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disclosc infonnation regarding rciiewal price limitations, llefendaiits argue that they ncvcr 

reprcsciitecl and warranted that Crunch “could charge unlimited rcncwal rates” (Mcm of Law, at 

7). Moreover, iiotliiiig in the Complaint or Cimch’s moving papers suggest that Cruiich believed 

that it could raise mernbersliip rcncwal prices without limitation. Crunch appears to argue that a 

“coriiplctc and ilcctlrate” rcprcsentatioii and warranty as to the “type of membership contract, 

renewal date, 1-ights to rencw, renewal price and terms of payment” iiicludes disclosure of 

whether tlic contract contains a provision that restricts Crunch’s ability to raise nicnibcrship 

rciicwal prices under any circuiiistaiice and in perpetuity. Dcfendaiits’ iiisistencc that it inadc no 

representation that Crunch had a n  unlimited ability to raise renewal prices appears to prevent 

Defendants from recognizing what it did represent and wai-rant, and, inore importantly, what 

Cninch interprets that reprcscntation and warranty to mean. 

--- 

Additionally, Scctioii 3.17(e) represents and warrants that “[e]ach Meiiibership Contract 

entercd into by [Defendants] aftcr July 3 1, 2003 is substantially in the form of one of the 

Membcrsliip Conti*acts previously provided to [Crunch]” (Compl Ex I ,  at 32). Crunch alleges 

that Defendants liad previously never provided to C m ~ ~ c l i  membership contracts which contained 

riders o r  side-lcttci-s. However, Crunch alleges that some membership contracts entered into by 

f i e  Defendants after .luly 3 1, 2003 contained riders or side-lcttcrs wlijch restricted Crunch’s 

ability to raise rnenibership fees. Tkrc, Defendants advance notliiiig to contradict the allegation 

that Dcfendaiits breached an cxprcss rcpresentation arid warranty by entering into mcnibcrship 

contracts that were not substantially in the forxi of oiie of the membership contracts prcviously 

provided to Crunch. Accordingly, because Defendants insufficiently demonstrate that Crunch 

I 

I 
~ 

fails to state causes of action for breach of representation and warranty as to Sections 3.16 and 
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3.17, Defendants fail to dcmoiistrate their cntitlernent to dismissal of Cruiich’s iirst and sccoiid 

causes of action. 

Breach of Contract (third and fourth causes of uction) 

Section 5.Ol(aj(i)(A) ofthe Purcliase Agreement states that Dcfciidaiits shall not: “enter 

inlo any Membership Contract during tlie Pre-Closing Period that is a Paid-In-Full Menibcrslzip 

with a tcnn ofgreatcr than one ( I )  year.” Crunch alleges that Defendants offered and cntcred 

into “Paid-ln-Full Membership” renewals to meinbers for periods of greater than oiie year during 

the 1’1-e-Closing Period in direct violation of Section 5,Ol(a)(ij(A) of the Purchase Agreemciit 

(Comply 82). Crunch also alleges that Defendants offered and cntcred into Membership 

Contracts with nienibership fccs, dues or initiation fees that arc less than those set forth in 

Exhibit 5.01(a)(i)(B) of the Purchase Agrccineiit (Compl 7 83). 

- 

Defcndaiits argue that the section citcd by Crunch only limits Defendants from entering 

into new contracts, not rcncwal contracts, thus, tlie conduct which Crunch complains of is not 

prohibitcd by the cited section of the Purchase Agreement. hideed, Defendants argue that if 

Crunch wanted to prcveiit “renewals” for periods grcater than one year, tlicn Crunch should have 

iiegotiatcd for such a provision. However, Defendants reasoning bclics its own argument. 

Nothing in Section 5.0 1 (a)(i) limits thc prohibition to “new” contracts. Ltistead, the plain 

languagc of Section 5.Ol(aj(i) statcs that no Defcndaiit shall “enter into any Membership 

Contract.” (Coiiipl Ex 1, at 36.) Thus, if Defendants wanted the right to enter iiito “renewals” 

for periods grcater tlian oiic year, then Defcndaiits could have negotiated for such a provision. 

Accordingly, Defcndaiits fail to demonstrate thcir entitlemcnt to dismissal of Crunch’s third 
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As to its fourth cause of action, Cninch alleges that it is owed certain tax amounts froni 

Llefcndants pursuant to Section 2.06(a)(i) of the l’urchasc Agreement (Compl 11 87). In response, 

Defendants arguc that Crunch waived its claim for the tax arnuunts bccausc Ciwich failed to 

satisfy a condition precedent. 

Here, Dcfciidants argument of waiver by failurc to coinply with a condition prcccdeiit is 

misplaced bccause the condition precedent applies to Crunch’s ability to  bind Defendants to a 

specific aiuount, whereas thc condition precedent Dcfciidaiits seek would apply to entitlcmciit to 

alleged tax credits - not argucd by Defendants. Section 2.06(a) &fines the t e r m  under which 

Defendants and Cruiich were entitled to tax credits. Subscctions 2.0Ci(b) to (d) define the 

protocol for delivering estimates of a “Preliminary Adjustment I’aymcnt,’’ an “Initial 

Determiriation,” and a “Final Adjustment Payment” to dcteinline the binding amount owcd. 

Subsection 2.06(c) is what Defendants rely on as thc condition precedent with which Crunch 

hilcd to comply. Thus, if Crunch indeed waived a claim undcr Scctioii 2.06, the waiver would 

bc of the amount Cruiich seeks to impose, and not Cninch’s ability to seek a tax credit 

I 

i 

i 

I Scction 9.04 limits indemnification such that 

2The Court appreciates that 011 occasion vigorous and zealous advocacy may stand at thc 
prccipice of frivolity. Despite this apprcciation, the Court notcs its distaste for distortion of 
arguinenl and fact uiidcr the guise of zealous advocacy. 
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1N]o claim may be asscrted nor may any Action be conimcnccd against cithcr tlic 
Sellers or i’urchascr for breach of any representation, warranty, coveiiaiit or 
agrccineiit contained hcrein, unless written notice of such claim or action is 
received by such Party describing in reasonablc detail the €acts and circuinstances 
with respect to the subjcct matter of such claim or Action on or prior to the datc 
oii which tlie representation, warranty, coveiiaiit of agreement on which such 
claiiii or Action is based ceases to survive . . . . 

Scctioii 9.0 1 provides that thc rcprcscntations aiid warranties cease to survive after April 30, 

2007. This action was conimciiccd on May 18, 2007. 

Defendants arguc that because Crunch did not coriimeiicc its action and did not give 

noticc of the action before Apri I 30, 2007, Cninch’s Rrst though fourth causes of action arc 

time-barrcd. I lowcvcr, the Complaint alleges that notice was provided hy a letter dated April 11, 

2007, which idcnti-ticd the breaches of representations and warranties sued upon ( C o m p l ~ ~  70, 

78). liui-thermore, Crunch argues that the time limitation found in Section 9.01 only applies to 

representations and warranties, therefore, tlie only time bar to its breach of contract claims is 

fouiid in CPLR 2 13(a). C h ~ n c l i  asserts that bccausc the action was commcnccd within two years 

after the execution of the Purchase Agrccnicnt, thc action falls within the six-year statute of 

limitations uiidcr CPLR 213(a). Thus, Crunch argues that the causcs of action for breach of 

representation and wairaiity aiid breach of contract were preserved under the relevant contractual 

aiid CPLR limitations. Assuming Crunch’s allegations to be true for the purposes of this iiiotioii 

to dismiss, the Court finds that Defeiidaiits iail to demonstrate that the first through fourth causes 

of action were time barred. 

Trespuss to Chalk1 fifth cuuse oj’uction) 

To cstablish a trespass to chattels, the plaintiff must plead an intentional and physical 

interferencc with thc use and enjoymciit of personal property in the plaintiffs possession, 
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without justification or consent (Sclz. of Visual Arlv v Kziprewicz, 3 Misc. 3d 278, 28 1 [Sup Ct 

NY County 20031). An essential element iii pleading trespass to chattcl is “harm to thc 

condition, quality or material value of the chattels at issue” (“J. Dur No. I ,  ” v CBS Rrondcusting 

Inc., 24 A133d 215,215 [ 1 st Dept 2005l). As to thc requisite degree of harm in the context of 

computer databases, “evidciice of mere possessory interfererice is sufficiciit to demolistrate the 

quantum of h a m  iieccssary to establish a claiiii for trespass to chattels” (Regi,sler-.aorn, lnr. v 

Verio, Iw., 126 F Supp 2d 238, 250 [SDNY 20001 [defendant held liable for harm l o  the chattel 

becausc unauthoiized use of the database excceded the scopc of conscnl], citing cBiry, Inc. v 

Bidder’s Edge, Inc., 100 F Supp 2d 1058, I071 [ND Cal 2000]). Thc court in eBuy explained 

that even if thc alleged interfcrence is negligible, the interference deprtvcs the propcrty Owner to 

use its property for its own purposes (eBuy, 100 F Supp 2cl at 1071). “The law recognizes no 

such right to use anotlicr’s personal property.” (Id.) 

I Iere, Crunch alleges that Defendants used and iiiterfercd with Ciunch’s cxclusive right of 

posscssion of its customer database by copying customer naiiies and addresses ( C o m p l ~ ~  6 1-63, 

93, 94). Crunch hither alleges that Defendants did so intentionally and without consent (Compl 

61-63, 93, 94). 

Defciidants’ arguments in support of its motion are without nient. Briefly stated, 

Defendants argue that Crunch cannot identify any provision in the Purchase Agreement which 

refcrs to the assignment of a custoiner database, that C:ruiich’s rcal claini is solicitation of 

rncinbers with “Shared Meinbcrship Contracts,” aiid that Cruricli “has not and cannot allege” that 

Cninch was in posscssion of the database allegedly interfcred with. Defendants misapprehend 

the law of trespass to chattel, a tort claim, which does riot requirc that tlic personal property bc 
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within the scope of a related assignrncnt agrecnicnt. Rathcr, as Defendants aptly state in tlieir 

moving brief, Crunch must allege interfcreiice with “use and ciijoyment of personal propcrty in 

plaintiff’s posscssion” (Dcfcnd.anl-s’ Mciii in Support, at 16, citing Sch. oJ Visual Arts v 

Kuprewicz, 3 Misc. 3d 278). Sccoiid, and for the purposes ofDcfciidants’ motion to dismiss 

Cruiicli’s cause of action for trespass to chattel, the Court is not conceriicd with the propriety of 

Defcndants’ solicitation. To demonstrate entitlciiient to dismissal of thc trespass to chattel claim, 

Defendants must addrcss whether the conduct preceding the solicitations was proper, namcly, 

whether Defendants iiiterfcrcd with Crunch’s custoiiier databasc by copying rianics and 

addresses, which werc in turn used to make solicitations. Lastly, aiid dovctailiiig with the first 

argument, Ciuiich alleges that Defendants’ use of the custoincr database “iritcl-fc‘cred with 

Crunch’s cxclusive right of possession to its own database” (Compl 1[ 63). Thus, Crunch pleads 

posscssion as wcll as interfercncc of persorial property. Indeed, undercutting each of Defendants’ 

arguinents is its own argurnciit against tlic claim of rcplevin that Crunch “has a database with all 

of tlic contractual infonnation” (Reply Mcm of Law, at 14). Accordingly, Defendants fail to 

demonstrate their cntitlemerit to disiiiissal of Crunch’s fifth cause of action. 

Replevin (shtli cause of action) 

I - 

Crunch allcgcs that it purchased “Busincss Assets” as defined in the P u r c l ~ s c  Agreement 

(Compl 7 43). Citing Section 1 .O I (the “Certain Defined Tcmis” section), ‘(Business Assets” 

nicaiis “Asscts,” which in tuiii means “all of such Person’s right, title and intcrcst in and to all 

assets and properties , . ,, including Coiitracts” (Coiiipl Ex I ,  at 2)? ‘rhus, Ciuiicli argues that 

when it purchascd Deleiidants’ business asscts, those asscts includcd the original rnembcrship 

“Contract” includes any “Membership Contract’’ (Compl Ex 1 ,  at 3). 
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coil tracts. 

Defendants arguc that Crunch’s claini for rcplcviii fails to statc a cause of action becausc 

no provision in the Purchase Agreement requircs Dcfciidaiits to tuni ovcr the oigirials of all 

inembership contracts. Kclying on their interpretation of Section 2.0 1 ,  Defendants also argue 

that Ciunch purchased “interests” in the rncnibcrship contracts, which iiieans that Cmiicln is iiot 

entitled to the originals. I,astly, Dcfcndants argue that Crunch does not need the originals of the 

imcmbcrship contracts because Crunch “has a databasc with all of tlic contractual inforniatinn” 

(Reply Mcm of I,aw, at 14). Thus, rather than deliionstrating that the allegations do nut fit within 

any cognizable legal theory, Dcfendants offcr onc intcrprctation of onc scction in the Purchase 

Agreemcnt to dispute Cmnch’s intcrprctation of another section as the basis for its claim foi- 

replevin. Giving the pleadings liberal construction and accepting the facts allcgcd as true, the 

Court finds that Defendatits fail to deriioiistrate that the allegations do not iit withiii any 

cognizable legal theory (Leon v Martinez, 84 NY2d 83, 87-88 [ 19941). Accordingly, Defendants 

fail to denionstratc their cntitlcmcnt to dismissal of Crunch’s sixth cause of action. 
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CONCLUSION 

Therefore, based on the foregoing, it is herchy 

ORDERED that defendants’ motion to disiniss is denied; aiid it is further 

ORDERED that defendants shall serve and file its aiiswcr within twenty (20) days of 

servicc upon them of a copy of this order with notice of entry. 

‘J.S.C. 
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