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Pl~ i  in t i  ffi, hiclcx No: 602536/07 

Volo do Brazil S.A.’s  (“VDB”) alleged failure to repay loails payablc to Plaintiffs Volo Logistics 

LLC (“Volo”) and CAT Aerca LLC (“CAT”). Defendants move to compel CAT lo arbitrate its 

sccond cause of action pursuant to Sections 3, 4, 201-208, and 301-307 of thc Federal A~-hitr.atIon 

Act, 9 U.S.C. $ 4  3, 4, 201-208, 301-307, and CPLR 7503; to dismiss the first, third, fourth and 

fifth causes ofactioti pursuant to CI’LR 32 I 1 (a)(7); and to dismiss the fifth cause of action to thc 

extcnt it is based on tlic first through fifth causcs of action. 

BAC: KGROlJND 

Volo is a limited liability company organized under the laws of Lklaware. CAT is a 

limited liability company organized under tlic laws of Delaware. CAT is ;I wholly owncd 

subsidiaiy o P  Volo. 

VarigLog is a coiyoration organized under tlic laws of Brazil. It is an air cargo company 

and the successor to the cargo business of Vacao Acrcas Rio Grandeiise S.A. (“Old Varig”), 
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which at oiic time was Brazil’s largest air- transport company, VcrrigLog is a wholly-owncd 

subsidiary of Volo do Bi-asil S.A. (“VDB”), a corporation organized under the laws of Brazil. 

VarigLog and VDB fornicrly owned 99% and I %, respectively, of VKG Linhaus Acareas S.A. 

(“VRC;”), a corporation organized under the laws of Brazil. VKG is tlic succcssor to tlic 

passcnger airline busiiicss of Old Varig. 

Old Varig was Brazil’s first airlinc, foundcd i n  1927. Over time, Old Varig dcvelopcd 

into a large commercial opcmtioii, becoming the largest airline in Brazil and in Latin Amcrica. 

However, in rcccnt history, Old Varig suflel-ed economic liardsliip. In Jiine 2005, Old Vang 

commenced bankruptcy proceedings in Brazil and the United States. In J ~ l y  2006, a Brazilian 

baiikniptcy court approved the salc of Old Varig’s remaining productivc asscts to VIIG, a 

coriipariy incorporated by VarigLog and VDB for the purposes of this transaction. 

Ln 2006 and 2007, Volo and CAT made a number of loans to VRG and its afliliates, 

including VarigLog and VDB, Additionally, pursuant to a Debt Assuniption Agreement dated 

Dcccniber 8, 2006 (the “Decembcr DAA”) and a Debt Assumption Agrccmcnt dated (the “June 

DAA”), VarigLvg assumed the boirowcr’s obligations with respect to five loan agrcemciits. 

In total, eight loans are i n  issue in this action. 01 the eight, fivc wcrc assumed by 

VarigLog, two were made directly to VarigLog, and one was made to VDB. One loan i s  i n  the 

amount of $1 X,300,000.00 bctween CAT as lender and VRG as borrower, dated September 12, 

2006 (“Loan 1 ” ) .  A sccond loan is in the amount o1$29,700,000.00 between CAT as lerider and 

VRG as tmrrower, dated September 12, 2006 (“Loan 2”). A third loan is in thc amount of 

$ J 0,650,000.00 between Volo ;IS Icndcr and VRG as borrower, dated October 25,  2006 (“Loan 

3”). A fourth loan is i n  the amount of$10,765,823.06 bctwccri Volo as lender and VRG as 
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borrower, dated Novcmber 17, 2006 (“Loan 4”). A fifth loan is in  the amount of $3,307,093.60 

between Volo as lendcr and VKC; as borrower, daled December 5 ,  2006 (“Loan 5”). A sixth loan 

is in the ainount of $8,852,376.74 betwccn Volo as lender and VarigLog as borrower, datcd 

Dccember 13, 2006 (“Loan 6“). A seventh loan is in the ainouiit of $5,86O,D2.26 hetween Volo 

as lender and VarigLog as lm-rower, dated December 13, 2006 (“Loan 7“). Thc cighth, atid last, 

loan is in lhc amount of $770,000.00 betwccn Volo as lender and VDB 3s borrower, datcd 

1)eccmber 13,2006 (“1,oan 8”). Each loan agreement is governed by New York law. 

l’ursuaiit to the Dccenibcr- DAA, VarigLog assumed VRG’s obligations undcr Loan 1, 

Loail 3, Loan 4, and Loan 5 .  Pursuant to the .lune DAA, VarigLog assumed VRG’s obligations 

under Loan 2. 

Under the terms of the J,nan Agreements, cach loan becomes duc and payable upon the 

“Sale of BORROWER [or COMPANY].”’ The “Sale oi‘Borrower” or “Sale of Company” 

conditions are dcfineci as a numbcr of events, including “thc disposal in m e  or more transaclioiis 

of all or substantially all of thc assets or operations owned by the BORROWER [or the 

COMPANY].” 

In March 2007, Go1 Linhas Aeareas Inteligcntes S.A. (“GOL”) aiinounced that it agr-ccd 

to acquire the total shares of VRG, conditioiial upoii rcceiving regulatory approval, G O L  lu‘urtlicr 

announced that VRG would be acquircd by GTI, S.A. (%TI”), a wholly-owned subsidiary of 

GOL. On April 3, 2007, (301, receivcd approval to complete the transfer of VRG to GTI and, on 

April 9, 2007, the sale closed. 

111 Loans 1 tlnough 5 ,  thc condition is the “Sale ofBORROWER.” III Loans 6 through 8, 1 

thc condition is the “Sale ol‘ thc COMPANY.” 
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Plaintiffs contend thal as a result of GTI’s acquisition of all the sharcs ofVRG, a “Sale of 

Borrower” (or “Sale of the Company” with respect to Loans 6 through 8) occurred on April 9, 

2007. Thus, Plaintifi‘s contcnd that the loans became due and payable on April 9, 2007. 

Plaintiffs dcnianded repayinent in accordance with the tenns of the Loan Agrccments, but liavc 

not  received any payments. 

Plaintiffs corniiienced this action asserting iiinc causes actioii - onc cause of actioii h i -  

each of the eight I.,oan Agrecniciits a i d  a ninth cause of action for costs, expenses, and attorneys 

fees. Defendants i m v e  to compcl CAI’ to arbitratc its second cawc of action pursuant to 

Sections 3 ,4 ,  201-208, and 301-307 ofthe Federal Arbitration Act, 9 U.S.C. $ 5  3,4,201-208, 

301-307, and CPLR 7503; to dismiss tlic first, third, fourth and fifth causes of action pursuant to 

CPLli 321 l(a)(7); and to dismiss the fifth cause of action to the cxtciit it is based on thc first 

through fifth causes of action. 

DISCIJSSION 

Motion to Compel Arbitrution 

VarigLog assumed VRG’s obligations under Loan 2 pursuant to tlic June DAA. Thus, 

Defendants argue that bccause the June DAA contains a broad arbitration provision, the Court 

sliould coiupel arbitration of the second cause of action rclating to Loan 2. The JWC DAA 

contains a clausc which reads: “This Adjustrncnt Instrument shall bc governed and construed 

according to ttic laws of tlic Fedcrative Republic of B r a i l  and any doubt or dispiite arising out of 

it shall be settled by the CCI, according to Section Fourtcen of the Purchasc Agreement executcd 

bctwccii VAIUGLOG, VOLO AND GTT S/A 011 March 28, 2007.” (Vasios Aff Ex 10, at 11 8.) 

Plaintiffs argue that the parties did not agree to arbitratc this dispiite because this dispute 
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arises out of Loan 2, which contains Ncw York choicc of law and forum selection clauses. 

Moreover, Dcfeiidants note tbat the Juiic DAA makes numerous rcferenccs to VaiigLog’s 

obligation to pay in accordance with the t e r m  of Loan 2. (Vasios Aff Ex 10, at 117 2, 4, 5.)  

Thus, the Court is asked to detenniiic, as betwccii a debt assumption agreenicnt 

containing an arbitrat-ion clausc and tlic underlying debt agrccment coiitaiiiing Ncw York choicc- 

of-law and forum selection clauses, which agccment 1111s dispute over the debt repaylielit ariscs 

out of. The Court finds the case in Renis Fahrics Cotp  v Millworth C,‘onvwting Coip. analogous 

to the instant iiiattcr (25 M i x  2d 280 [Sup Ct NY County 19601). Tlic court iii Reilis Fdm’[,,s 

statcd: “[l]he fact that n party might have s ipif icd willingness to arbitrate sonie chsputcs does not 

bind him to arbitrate all otlicr disputcs merely bccause of the gencral identity of tlic adversary 

intercsts or the interrelaiioiisliip of tlic transactions involvcd” (id. at 283). The court reasoiicd 

that 

even werc it to be coiicluded that [plaintiffs and dcfendants were] bound by thc 
agreement containing the arbitration clause, it does not logically follow, absent a 
clear intcnt to the contrary, that every dispute with defendants iiwolving liiiii 
iiidividually or in any other capacity must also be arbitrated. The loan and 
collatcral arraiigemcnt was cntered into corisidcrably prior to the [latter 
document]. Thc documents relating to the former appcar to havc been carefully 
drafted, and are silent as to arbitration. The latter document makes no refkrcncc to 
the eai-licr transactions. Sincc the instant disputc arises out of thc loan ngrcerncnt, 
it cannot be dccined arbitrable under the stockholders’ agreenicnt. 

(Id.  at 282-83.) 

J Icre, the Court cannot find that, at this stage, Dekndaiits havc iiiet their burden in 

denionstrating that, as a matter of law, the arbitration clause containcd i n  the June DAA must be 

given sLicli hroad scope as to include a dispute over the condition for repayment under Loan 2. 

hdced, the June DAA provides that VarigLog owes Volo a suiii certain, “which sliall be paid 
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according to the Loan Agreements executed between Volo mid VRG.” (Vasios Ai‘fCx 1 0 , l S ) .  

Accordingly, Defcndants fail to demonstrate that the instant disputc arises out of the June DAA 

such that application of the arbitration clause containcd tlicreiii is warranted. 

Motio it to Distn i.rs 

Defendants argue that Plaintiffs cannot dcnionstrate a breach of contract because the 

Deceiiihcr DAA constitutes a novation uiider which VarigLog was substituted as the dcfiiicd 

tcnii “BO11110WER.” Thus, as a result of tlic novation, the liability of‘VRG uiider thc loan 

agrccnicnts was substituted with thc liability of VarigLog. Furthennorc, Dcfendants argue thal 

not only was liability substituted, but thc condition for repaynent was also substituted. 

Speciiically, tlic novation caused the “Sale of BORROWER” condition to rcfcr to the sale of 

VarigLog, the sutistituted “BORROWER,” rather than the sale of VRG, the original 

“BORROWER.” 

Plaintiffs argue that the December DAA did not effcct a novation. Furlher, cven if tlic 

December DAA did effect a novation, a novation would not result in a substihition ofthe 

rep a ynen  t tci-ni s . 

The clcniciits of a valid novation are: ( I  ) a prcvious valid obligation; (2) agrcernent of a11 

parties to a ncw contract; (3) extinguishment of thc old obligation; and (4) sufficicnt 

consideration (Touvz Cl; C’oun@/ Litioleurri & Ciirpt C7u. 1’ M/dch, 56 hD2d 708, 708 [4th Dcpt 

19771; Wiisscistiom v htwssluie Litho Cop. ,  114 AD2d 952, 952 [2d Dept 19851; Moskowik v 

RajudlzJiax, 263 AD2d 858, 859 [3d Dept 19991; see irlsn DCA Adver., Innc. v Fux G~wup, Irzc., 2 

AD3d 173, 174 l lst  Dcpt 20031). 
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Dcspite the coinplex factual backggound in this matter, the issuc is clementary: whcther 

the condition for repaymcnt to becomc due has occurred. Defendants urge the Court to hold that 

a novation, by operation of law, also altcl-s the condition for repaynicnt. Thus, the niorc apt 

questioii i s  wlietlicr tlie December DAA had the effect of substituting the coldition for 

rcpaymen t. 

Ccnerally, the cffect of a novation is the substitution of liability (Restatement (Second) 01’ 

Contracts, 8 280, coinmeiit 13). Such straightforward substitutions are refen-cd to as “simple 

novations” as conipared to more complex substitutions refen-cd to as “con~poulid novations.” 

(fd.) “Novation is thus briefly deiincd: A transaction whereby ;-1 debtor is dischargcd froin his 

liuhilip to his original creditor by contracting a new obligation in favor of a new creditor by the 

order of the original crcditor” (Griggs v Day, 136 NY 152, I60 11 8921 [emphasis added]). Thc 

touchstone of determining the effect of a novation beyond substitution of liability is tllc intention 

of the parties (Flowo. 11 Lame,  59 N Y  603, 607 [ 18751 [no novation because there was no 

intcntioii by tbc partics to inake a novation]; sce Vc.ntricc.lli 1’ DtlGennaro, 22 I A132d 23 I ,  232 

[ 1st Dept 19951; J I m l q ~  1’ Ir/Enl~y, 190 AL)2d 965, 966 [3d Dept 19931; Beck 1’ Murzz&ctulw,s 

I/cinovt‘r Trusl Co., 125 Misc 2d 771, 779 [Sup Ct NY Couiity 19841). Accordingly, tlie Court 

cannot find that because a novation has the effect of substitutiiig an otiligation, a novation ipso 

,furto has the effcct of substituting a condition of repayment. 

Notwithstanding, the Couit  nay find that tlic partics intended the Junc DAA to substitutc 

thc condition for repayment, inespectivc of whether a novation occurred, so long as plain, 

unambiguous languagc in thc DAA compels the Court to do so (R/S A.csnus. I) N. Y. ./ob Dcv. 

Aulh., 98 NY2d 29, 32 [2002]; Reiss v Firzaiiciul P~I:fimlun(:e Corp., 97 NY2d 195, 198 [7001] 
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[WhCJl partics sct clown their agreement in a clear, complete documcnt, tlicir writing should as a 

rule be enforced according to its terms]; W. W. W. As.r.oc. v Giant~o17tier~i, 77 NY2d 157, 162 

[ 1990)]). 

Defendants cite a clause in the DAA that reads: “the CIIEDITORS and VAIIIGLOG 

acknowledge that the Loan Agreements shall forthwith and with immcdiate effect be amcndcd 

and restated as necessary to givc effcct to this Contract.” Dcfcndaiits arguc that the rccital, fairly 

rcad, can only he rcad as acknowledging that an altcration of thc condition for repayment in  thc 

loan agrccnients would bc ncccssary in ordcr to implement the December DAA. Accordingly, 

bccausc tlic Court concludcs that, as a mattcr of law, the “amended and restated as necessary 

clause” is susccptible of a mcaning other than one proffered and favorable to Defendants, 

Defcndants motion to dismiss must be denied ( h o k e  v Aston, 1 AD3d 160, 160-61 [ 1st Dept 

20031). 

COi YCLUSTON 

Thcrcforc, bascd on thc foregoing, it is hereby 

ORDERED that dcfciidants’ niotion to dismiss is 

Datcd: Jaiiuary 16, 2008 
P 

EN T E II : 

J . S ! C. 
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