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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YOlW: AS PART 56 

X ................................................................... 
GOLDEN EYE, Lrc. d/b/a BIG r im’ ,  

hidcx No: 07i603 166 

Drop”) secks specific perfoi-niance from Famc Company (“Dcfcndant” or “Fame 

Company”) mdcr the lcase agrccment wlxre the Fame Company has refused to conscnt 

to a proposed assignment of the lcase betwccii Big Drop and Aerogroup RctaiI Holdings, 

Inc. d/b/a Aerosoles (“Acrosolcs”). 

R A C KGRC) UND 

On November 3, 2004 Big Drop entered into a leasc agreement with Famc 

Company to leasc premises located at 1325 Jrd Avenue, New York, New York (“Leasc 

Agrcemeiit”). The Lcasc Agrccmenl’s duration was for ten years and contaiiicd a 

provision that allowed Big Drop to make an assignment to third parties providcd that 

thcy have tlic prior written consent of the Defcndant. The agrccmeiit provided that 

conscnt should not be unreasonably withheld. hi Paragraph 70 of Lease Agreement, the 

parties agrced [hat the Plaintiff has the right to assign the lease providcd that: 

I. Landlord has given his prior written consent to the assignment, which 
consent shall not unreasonably be withheld; 

TI. The proposed assignee tenant has a good fiinancial rcport/crcdit; 

1 

[* 2 ]



111. At least 30 days prior to any proposed assignment, Tenant shall submit 
to Landlord a statcmeiit coiitaining the iiaiiie and address of thc 
proposed assignee, arid all of the ternis of the proposed assignment, 
including, but not limited to, all finaiicial information of’tlic proposed 
assignee tenant; 

1v. Tcnant at thc time of rcqucsting Landlord’s consent aiid at the time of 
the proposed assIgnnieiit shall not be in dcfault iindcr any of the tcrms, 
covenants, conditions, provisions aiid agreements of this lcase; 

V. A duplication origiiial of the assignment agreement sliall be dclivcrcd to 
the Landlord within five ( 5 )  days following the making tliercof, and 
such instrumciit shall spccifically statc that it is subject to all of thc 
tcrim, coveiiants and conditions of this leasc; 

*** 

VII. As a condition to obtaining Owner’s consent, said assignee shall bc 
required to deposit an additional month’s security at thc then graduated 
rental ratc to be hcld in accordance with the provisions of this lease. 

*** 

IX. As a condition of the assigiinient, a principal of the Assignee Icnaiit who 
is fiiiancially capable niust executc a good-guy close for the benefit of 
Fame Company in place and instead of David Katzav wliose personal 
Guarantee exccute in conriection with this leasc shall tcnninatc. ( C I d c r  
to Show Cause, Exhihit A) 

In August 2007, Big Drop ciitered into a preliminary agrccment with Aerosolcs to 

a s s i p  the Lease Agreement to Aerosolcs. I’ursuant to paragraph 70 of the Lcase 

Agreemciit, Big Drop informed Fame Conipariy about the proposed assignnient on 

August 16, 2007 (Orclcr- to Show Ckuse, Ex. B). 

On August 17, 2007 Defendant’s couiiscI, Ms. Midge Nutman, posed a few 

questioiis with respect to the proposed Assignment and demanded a retainer of $5,000.00 

add it i on a1 doc um c n t at i on as to : 

(a) Exact nanie of Tcnant and Good Guy Guarantor; 
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(13) Iiecenl haiicial statcnients, balance shects and credit reports for both Tciiant 

(c) Description of the proposed use of the store. (Id.) 
and any potcntial guarantor(s); aiid 

On Scpternber 4, 2007 Plaintiff sent a letter to Ms. Nutman responding that 

(a) Thc name oi‘thc Tenant is Aerogroup lietail Holdings lnc. d/b/a Aerosolcs. 
The name of the Guarantor IS Acrogroup International, Inc. (parent conipariy 
of Aerosolcs). 

(b) Plaintiff rcquested a Coniidcntiality and Non-Disclosure Agrecnient prior to 
delivery of financial slatcnients; and 

(c) State that proposed use of premiscs is “thc retail sale of Iootwear, liandbags, 
apparel, fdshion accessories, or any othcr merchandise sold under Aerosolel; 
trademark., .” (f’luint#‘s Order to Show C‘uusc, Ex. D). 

Tlic lctter also advised Defendants that due to thc time constraints, prompt 

attention to the matter was necessary. A retainer of $5,000 was delivcred to Defendant on 

Septcniber 5 ,  2007 (Plaintiff’s Ordw 10 Show Cuuse, Ex. 15). Aerosoles also delivercd 

its financials to Ms. Nutman and Fanic Company on Scpternber 7, 2007 (Katzuv 

The paldies cxchangcd coiTcspondencc regarding the statiis of the proposed 

assignment on September IO, 2007 and 011 September 12, 2007 (Order tu Show C’iiusc, 

Ex. F and G), Thereaftcr, Plaintiffs e-mails datcd Septeiiiber 17, 2007 aiid Septcinbcr 

18, 2007 went unanswered (Order to Show C~iuse, Lx. H mil I). Instcad, on September 

18, 2007 Defeiidant sent Plaintiff a letter advising him that consent to the proposed 

xsigmicnt  was dcnied on the grounds that “it would rcquire a change in use of the 

I’remises and no financially capable individual will be guaranteeing the Lcase” 
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On Scpternber 24, 2007 Plaintiff filed a coniplairit seeking spccific pcrformance 

compelling Defendant to consent to assigniiient of the Lease. The next day Plaintiff 

inovecl by an Ordcr to Show Cause sceking thc same rclie?. 

J n  its Ordcr to Show Causc, Plaintiff argues that Fame C:oiiipany, contrary to thc 

Agrecinent of Lease, unreasonably withhcld its consent to tlie assignment. Further, 

Plaintiff' allcges that Defendant has no I-casonable justification for withholding its consent 

because Plaintiff has cornplied with thc requireincnts ofparagrqdi 70 of tlie Leasc 

Agreement. Lastly, Plaintiff argues there is no yucstion as to the iiiiancial strength of the 

proposcd assigiice and thc intended use of prcniiscs is almost identical to the usc in the 

initial Lease Agreemcnt. 

Plaintiff argues that the proposed assignee, Aerosolcs, poscd time constraints for 

the lease of the pre~iiises.~ Big Drop argues it will be irreparably damaged if Aerosoles 

goes away from the deal bccausc Plaintiff would have to continue to operate the business 

and incur expenses. Additionally, i t  woiild be hard for Big Drop to find anothcr assignec 

that has financial capabilities similar to Aerosoles, that will be willing to assume all 

obligations uiider the I m s e  Agreement, that will be able to pay thc appropriate 

consideration for such assigniiicnt, and that will have the same use of thc leased 

prcmiscs. 

Def'ciidant opposes, saying that Big Drop did not cornply with the requirements of 

Paragraph 70 of tlie Lease Agreement . hi addition to the initial lettcr of rejection, 

Defendant raiscd beforc this Court on October 10, 2007 further arguments. First, 

I Defcndaiit clariticd at oral argument that Plaintifrs motion was suhmitted bcfoi-c Plaintil'f got thc 
Dcl'endant's letter datcd Septcmbcr I R ,  2007, denying the assipneii t .  Ncvei-thclcss, J'laintiff chusc not to 
withdraw the complaint and thc motion (T /mxcr ip~ ,  Octoho. 10, 2007, pclgr 4,  /incs 21-23). 
' A short extcnsion was grantcd to Plaintiff aftcr this dittc in ordcr lo ohtain Court's decision. 
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Dcfendant argues that Plaintiff did not provide complctc financial information of the 

parent company of proposed assignee fiom Independent Public Accountants for years 

ending July 1 ,  2006 and July 2, 2005 for Aerogroup Intcrnational, lnc. and Subsidiaries. 

Second, that the guarantec of Aerogroup lnteniational, Inc. was inadequatc because the 

Lease hgcciiient requires an individual guarantee, not a guarantee from a parcnt 

company. Third, that the letter of intent to cnter into an assignment agcciiient submitted 

by the Plaintiff is a non-binding documcnt and therefore Plaintiff failed to provide 

Defcndaiit with thc copy of the proposed assignincnt agrccmenl and proposed guarantee 

agrecmenl. ( Dc fi.iiilim I ’s Aifida vit in I1,~pus ii ion, 7 11 I (7-2 I). 

Defendant also argues that Plaintiffs application is without merit and premahirc 

becausc Plaintiff has not cstablished a likelihood of success on the merits, irreparable 

hami and balance of the equities in Plaintiffs favor. Moreover, Dcfendant a r p c s  that thc 

issue of “reasonableness” is a factual issue which can not be resolved at this time. As to 

iireparablc limn, Dcfendant argucs that if the relicf is not granted at this time Plaintiff is 

not without a remedy as he can always sue Defendant for moriey damages. 

Defendant also argues that tlic he did not grant his consent to thc assignment, and, 

thercfore, thc issue is not about compelling the Dcfendant to make the decision. Rather, 

the only issuc of fact rciiiains as to whether such rehsal was unreasonable. 

Jl I SCUS S ION 

1 .  Motion for snecific performance is denied on procedural mounds. 

Beforc discussing the standards for spccific performance, some procedural 

considerations iiccd be mcntioncd. This case is unusual becausc Plaintiff movcd for- 

specific pcrformancc right after the Defendant was served with a suininons and 
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complaint. The ficts in the case at bar are similar to those in Shupiro v Dwdling 

Mutiugers, Iiic.., (92 AD2d 52, 52 [lst Dept 19831). Sce also Btap l -  11 Bel-kelev 

Associcrtcs Co., I 1  1 Misc.2d 333,444 N.Y.S.2d 355 [ 19811. (Court applied standards of 

suriii?iaryjud~?liciit to thc motion for preliminary injunction when it was scrved 

siniultaneously with the sutiiiiiotis and complaint.) In Shupiro thc Court denied plaintiffs 

motiun forjudppicnt declaring that they are entitled to subleasc or assign the leasc to 

their clpartrneiit and dircctiiig the defciidaiit landlord to conscnt in writing. Thc Court 

stated that “[pllaintiff s motion, served with the suinmons and complaint, is essentially 

one lor summary judgment asking for the full relief that the complaint asks.. .”. Pursuant 

to CPLK 3 32 12(a), parties can not move for summary judgment before issue has bcen 

joined. Jn Shupiro 11 Dwelling Murzcgers, ihc court noted that when the motion was made, 

issue had not been joined. Accordingly, the court denied the plaintiff’s motion on 

procedural grounds. (Id). Since specific performancc is thc only rclief thought in the 

Plaintiffs complaint is thc sainc relief thought in the present motion Shp i rn  is 

applicable to the case at bar and Plaintiff’s motion should be deiiied on proccdural 

grounds. Howcver, evcii if it is not denied on proccdural grounds it should be denied 011 

the merits. 

2. Motion for specific perforiiiaricc is denicd on the merits. 

“A decree for the specific performancc of a contract , , . will be granted against a 

party who has cornniittcd a brcach, or is threatening one, if the remedy in damages would 

not bc adequate.. .”, (I<cstutcnierit [Fil-st] of’Cviztracts ,+‘ 358 [ I ] ) .  Wlicre a party movcs 

for specific perfonnance of a contract right after he serves a summons and coinplaint, 

there should hc no issues of fact as to the breach of that contract. (Kcizarinov 17 L.U. Ku+u: 
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Assooiatcs, I I 1  Misc.2d 944, 947; 445 N.Y.S.2d 915, 91 8 [19Sl].) ’Thercfore, in deciding 

this motion, two eleiiients need to bc established: (1) brcach of thc contract as a matter of 

law and (2) inadequacy of other rcniedies at law. 

lrrenarable iniirry 

Generally, 21 motion requesting specilic pcrfoimance must clearly show that 

damages arc inadequatc. Although existence of money damages by itself docs not 

preclude specific perfoimiance (Rcrtntcmerit /First] of L‘ontructx, J 3-58 [.?I), this award 

rests solely on the court’s discretion and the court will not abusc it where nioncy 

daiiiages would be adequatc as a remedy for breach of contract. ( V m  Wcrgner. A h .  Coip. 

v S & M Enters., 67 NY2d 186, 19 I - 194 1 9x61 .) 111 the casc at bar, the Plaintiff allegcs 

that hc would be “irreparably hamlcd” if Aerosoles gocs away from thc deal. Tlowever, 

he does not support his allegatioiis with any specific clainis that money damagcs would 

bc an inadcquate remedy. (Sce, Kie72k 1’ Gratsch Redly  Co., 133 AD 391, 394 [2nd Dept, 

I9091). Mere nllcgations of irreparable injury are not sufficicnt whcn IIO facts to suppwt 

them are plcad. 

Plaintiff‘also claims that i t  would be hard to find another suitable subtenant 

because premises are perfectly suitable for Acrosoles. For that reason Plaintiff claims that 

the property is uniquc. However, the word “unique” would not by itself always he a 

sufficient ground for granting spccific performancc. As the Courl of Appeals stated: “The 

word ‘uniquencss’ is riot , . . a magic door to specific perfoimance.” (See, Y m  W n p e i .  

Adv. Curp. v S di- M E n l c i ~ ,  67 NY2d 186, 102 [ 19861.) The court further concluded that 

specific perfonnancc of the lease would not bc granted where the value of “unique 

qualities” of thc subject of the lcase could be calculated with reasonable certainty. (Id. at 
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194). LII the case at bar Plaintiff does not assert any uniquc qualities of the premises. 

Eurthcriiiore, tlic allegations that it would be hard to find anothcr suitablc subtenant are 

not supported by facts that daniages would be impossible to calculate. Evcn if Aerosolcs 

goes away from tlic deal and Plaintiff will havc to iiicur business expenscs, thosc 

damages could be calculated. Thcrefore, Plaintiff fails to niect his burden of proof and 

Plaintiti’s motion for specific perfonliarice is denied on this gound.  

EstablishiiiF: a breach of the contract bv the 1)cfcnclant as a riiattcr of law. 

I’lainliff:illeges that the Defendant was uiircasonablc in withholding liis consent 

and thereby hc breachcd Paragraph 70 of the Lease Agrement. Ikfcndaiit opposcs by 

arguing that reasonableness i s  an issue of fact and ior that reason Plaintiff‘s motion 

should not bc granted. 

Paragraph 70 (I) of the Lease Agrcement provides tliat “Landlord has given liis 

prior written consent to the assignment, which consent shall riot bc unreasonably 

withheld.” It is thc Plaintiff who has the burdcn to prove that thc Defendant was 

unreasonable in withholding his consent. 

Withdrawal of coiiscnt is rcasonablc when it  is based on considerations of 

objective factors such as financial responsibility of tlie proposcd assignee, tlic proposed 

assignee’s suitability for the particular building, the legality of thc proposed use and tlie 

nature of the occupancy (Le. ofiicc, factory, clinic). (see Anierican Rook Cu. v Yediivu 

U?ziiwsi@ Doirlopnwru Foundufion, 59 Misc 2d 3 1, 33 [ 19691). 

Generally, whcn the issue of the reasonableness of withhcld coiiscnt to a proposed 

assigirneiit i s  based on objectivc concenis it coiistitiites a question of fact that precludes 

surnmary judgment. (see, Lvguti & Logan, Inc. 11 Au(h-ql Laiicc Imq%r. L L C ,  34 AD3d 
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539, 540 [N.Y.A.D. 2 Dept., 20061.) (“Genuine issucs of material Fact as to whether 

commercial landlord withheld its consent to a proposed lease assignment based on 

objective concerns, and thus whether its withholding of coiiscnt was rcasonablc, 

pr-ccluded suiiimaiy j i id~l icn t  in tcnant’s action to compcl landlord to conscnt to the 

assignment.”) However, rcfusal can not be bascd on subjective hctors such as 

[alrbitrary considcrations of personal taste, seiisibil ity, or convenience" (America/7 H o o k  11 

Co. 1 1  Ycshivu l1nivwsit;cl Dcwlupnrciit Founu‘utiori, Inc., 59 M i x  2d 3 1 ,  35 [N.Y. M i x .  

196F)I) Such subjcctive consideratioils are not rcasonablc as a matter of law. 

Hcrc, Defendant sent a letter to thc Plaintiff refusing to coiiscnt to thc proposed 

assipmcnt. In this letter Defcndant puts forth two grounds for such refusal: ( I )  that “it 

would requirc a change in use of the Premises” aiid (2) that “no financially capable 

individual will be guaranteeing the Lcase” (Ikfendanl ’s Affidiivit . ,  in Opposition, Ex. by. 

Plaintiff‘challcnges both grounds, arguing that they are not rcasonablc as a iiiatter of law. 

First, as to the allegcd change in use of the Premises, “dcfendant’s sole rcltaiice 

011 the purpose clause of the lcase as its justification for withholding consent cannot be 

deemed rcasonablc as a niattcr of law.” (Astoria Bedding v Noi-thside Purtncrship (239 

AD2d 775, 776 [3d Dept 19971.) Similarly in this casc, Defendants reason for 

withholding consent was based on the ground that assignment “would requirc a change in 

thc use of thc Premises.” This rcfusal also is not reasonable as 3 matter of law in Ncw 

York. 

Second, as to the abscnce of an individual guarantor, Plaintiff argues that nowhcrc 

iii the language of the Lcase Agreement IS an individual giiararitor required. Rather the 

geiicral language of the Lcase Agrcenient requires LI guarantee from the “principal” of the 
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proposcd assigriec. The principal of an organization could be a parent company, not 

iiccessarily an individual. Nothing in the language of the Agreement of Lcase implies 

that “principal” equals “individual”. Becausc the Lease Agreement does not require an 

individual parantor,  the Defendant’s withholding of consent 011 this ground is 

unrcasonabIe as a matter of law. 

Based on the reasons above, the Plaintiff successfully argues that thc refusal to 

conscnt to thc lease assignnieiit is not reasonable as a matter of law. 

Aside from these arguments raised with rcspect to the letter of refusal, Defendant, 

in its Affidavit jii Opposition, also refers to other grounds for the refusal to thc proposed 

assignincnt. ln particular, that the iiiiancial information provided by the Plaintiff is 

incomplete arid that thc assignment agrccment subniitted by the Plaintiff is a non-binding 

document and, tliercfore, thc Plaintiff Fdiled to provide the Defendant with the copy of 

the proposcd assignment agreement pursuant to Paragraph 70 (V) of tlic Lease 

Agreement. (Llejiwdunt ‘s A[$ in Opposition, 77 ICY and 21). 

As to tlic alleged failure to provide Defendant with the copy of tlie proposcd 

assignment, the Lease agreement in paragraph 70 (V) specifics: 

A duplicatioii original of the assignment agreement shall bc delivercd to the 
Landlord within five ( 5 )  days./dowing ~ h c  nzukiiig thewql; and such instnmcnt 
shall spccifically state that it is subjcct to all of the terms, covcnants arid 
conditions of this leasc. (Emphasis addcd). 

Delendant argues that Big Drop did iiot provide hiin with the copy of t1ic 

assignment agrcement. However, the language of the Lease Agreeinelit unaiiibiguously 

states that a copy should be delivered only uficr such assignment was made. In thc case ai 

bar only ricgotiations as to assignment were undcrway. Tlic Letter of Intent between Big 
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Drop and Aerosoles spccifically states “Each party inay unilaterally terminate 

rirgolintions at any time.. .” (f’hint$j’s Order lo Show Ciiusc, Ex. B) (emphasis added). 

However, no assignment liad been made. Tlicrefore, the Plaintiff was uiidcr no duty to 

submit a duplication of original of thc assignmcnt agreement. 

Defcndant also argues that the financial statcrnents submitted by the Plaintiff 

were incomplete. Qucstions as to fiiiaiicial capabilities are objective and constitute issues 

of fact, and, thcrcfore, could be a valid gi-ouiid for refking consent to the proposed 

assignment. (Anzericun Book Co. [59 Misc 2d at 33 1N.Y. M i x .  19691.) Had Defendaiil 

included the ground of incomplete financials into his lettcr as a basis of rcfusing 

assignmcnt of the 1,case Agreement it would increase the likelihood that specific 

perforiiiance would not be granted because an issue of tnateiial fact cxists. When 

deciding Plaintiff’s motion, howevcr, the Court may not determine reasonableness of 

withholding consent based 011 grounds that werc not included in the letter refusing 

consent. (Astor-iu Bedding 239 AD2d at 776 [3d Dept, 19971.) 

Since Defendant did not to includc these grounds into the Jctter it is not cntitlcd to 

raise thciii at this stage as grounds for refusing assigiment. Ncverthelcss, Plaintiff still 

fdils to meet his burden of proof because, as discusscd abovc, he fails to show ineparablc 

injury if specific pcrforrnancc is not granted. 

CONCLUSlON 

Tlicrefore, based of ibrcgoing, it is hercby 
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ORDERED that Plaintift's motion for specific performance is denied. 

Dated: January 16,2008 
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