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dispute is subjcct to the alteiiiate dispute resolution provisions of the agreemeiits between the 

parties and the PPI3 rules or the City of New York. As to this remaining issue, the Co~irl denies 

contracts with CNY for the completion or  certain o f  the defaulted contractor’s work. Thercaiter, 

I RLI brought this action seeking a declaratoryjudgment to the efrecl that 1) the “CNY” is in 

material dehult of the contracts for railing to pay l U I  fur its services on a timely basis, 2) RLI is 

excused ii-0111 fiirther performance on the coritracts by reason of CNY’s default anti 3) dirccling 

CNY to pay KLI all sunis i t  has earned under the contracts. Additionally, RLI seeks a money 

defeiidant’s motion with leave to resubmit. 

Plaintiff ( T L I ” )  was a surety for a contractor which had been declared in dehuli o f  its 

obligations pursuant lo two contracts with the defendanl (TNY”) .  RLl stepped in to complete 

the contracted work pursuaiil to its surety bond. RLl negotiated two separate coiiipletioii 
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judgment as agaiiist CNY. CNY has submitted a pre-aiiswcr motion to disiniss llie complaint; 1 ) 

for failure to stale a causc or action, 2) for RLI’s railure to comply with tlie Alteimate Disputc 

Resolulioii provisions of the agreements belwceii the parties and tlic PPB rules and 3) based ~1po11 

the defcnse that RLI has been h l ly  paid as demonstraled by documentary evidence. RLI opposes 

the motion. 

CNY contends that RLl’s; &&... complain1 fails to state a cause of action becaiise, as a 

iiiatter of law, the City is not in breach ol‘ the completion agrcements ...” with RLI. A iiiotioii to 

dismiss a complaint pursuant to CPLR $32 1 1  (a)(7) requires the court to accept the allegations of 

the complaint as true and construe them in the light most hvorable to the plaintiff, Whether or 

not a defciidant iiiay ultinialely disprove tlie allcgatioiis is not a proper consideration ror the court 

when detennining i f  a complaint states a cause of action. 111 the instant iiiatter, RLl’s complaint 

is sufficient to pirt C N Y  on notice of its claim (which r’elales not otily to lhe coiiiplctioii 

agreciiients but also to the iriidcrlyiiig contractor’s agreemcnts) and, as writtcn, the allegations 

coiitained in [he complaint state a legally cognizable claiiii. Therefore, this branch or CNY’s 

tno tion 111 us t be deiii cd. 

Similarly, the branch o C C N Y ’ s  iiiotion seeking dismissal based upon docuiiienlary 

evidence iiiirsl be denicd. CNY has submitted copics of some of its inteiiial records to iiidicatc 

that other than certain anioiints which are disputed between the partics and tun-eritly tlie siibjcct 

of Altciiiale Dispute Kesoliitioii proceedings, RLI has been f i r 1  ly paid all amounts CNY alleges 

arc due RLI pirrsuant to the completion agreements. The documents submitted by CNY have not 

conclusively resolved the issucs raised in the iiistanl litigation. In ordcr- to do so, CNY would, at 

least, need to submit documentation of all paymetit reqiiests made by RLl to dale and 
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documentation which could be mathematically correlated with those requests in order to show 

proper paynicizt. The documents submitted by CNY with the iiistaiit motion are no1 suffcicnt to 

do so. Therefore, it cannot be said that CNY has met its burden of proof on this branch of its 

motion. 

The branch oI'CNY's motion to dismiss for failurc to comply with lhe Allernativc 
0 

Dispute Resolulion process provided in the coiitracts is more problematic. While the c o w l  is the 

proper forum for a deteimination of the threshold question of whcthcr a dispute is the subject of a 

valid agreeincnt to engage in such an alteriiative process, tlie modem trend is for courts to defer 

to the resolution of conlrovcrsies by alteriiative dispute mechanisms where thc partics have 

entered into an agreement to engage in an altcriiative dispute resolution. 

* 

hi the instant matter, CNY contends that tlic dispute irivolved in this litigation is subject 

to the dispute resolution process provided in Article 25 of the contracts and the PPB Rules of the 

City of New York. KLI, on the other hand, argues that the instant controversy i s  iiot one to 

which Article 25 of coiitracts applies. Neitlici- party has provided the coiirt with a copy or  Article 

25 of the contracts' or the PPB Rules in connection with the iiislaiil motion. Thus, the iiistaiil 

motion papcrs do not provide the court with sufficient iiifoiiiiation lo be ablc to make a 

deteimination of whether the current dispute falls within the category of disputes for which tlic 

contracts or the PPR RuIcs provide an Allciiiative Dispiitc Resolution Process. Therefore, as the 

iiioving party, CNY not iiiet its burden orproof on this issue and this braiich of its current motion 

I RLI did provide the Court with a copy of the underlying contracts ill coiiiiection with 
another curreiitly peiiding motion (Sequence #1) in this matter. Nevertheless, CPLR g22 14 
requires, absent a showing of good cause, that supporting papers be specified in the Notice of 
Motion, be served with tlie motion papers and be filed with the court in order to be considered 
a pending motion. 
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is denied with lcave to resubmit upon proper papers. Accordingly, it is; 

ORDERED that CNY’s instant inotion is denied and it is further; 

ORDERED that, upoil service of a copy o r  this decision and order upon CNY, together 

with a notice or  entry hereof:, 1 ) CNY may, within ten days, submit a inotioii to stay or dismiss 

the instant proceedings and compel RLI to engage i n  any applicable Alternate Dispute Resolution 

process provided in  the contrack applicable to Uiis controvcrsy or PPR Rules or, 2 )  C N Y  shall, 

within 20 days, answer tlic conlplaiilt herein. 

The foregoing constitutes the decision arid order of this court. 

Dated: January>q , 2008 

ENTER: 

: Hon. Karen . Smith, J.S.C. 
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