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Plaintiff, 

-against- 
hidex No. 1;02239/06 

&/ ECTSION AND ORDER 
ATT,AN‘TIC RlCl IFTBT,D COMPANY, BP AMER 
lNC., and BP NORTH AMERICA, WC., 
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hi this action allcging breach of an indemnity agre defendants Atlantic Richiield 

Conipany (“ARCO”), BP Amcrica, TIIC., and B1’ North America, Tiic.’ ~iiovc, pursuant to CPLR 

321 ](a)( I )  a i d  (7) lo dismiss tlic complaint. 

COMPLAINT 

The coniplaiiit alleges that in 1985, plaintiff, Atlantic Refining and Marketing 

Corporation’s (“Atlantic”) parent, Atlantic Petroleum Corporation, (“AI””) purchased assets, 

iiicludiiig an oi I rcfincry located in Philadelphia, Pennsylvania, from ARCO. N’C then assigned 

its rights undcr- tlic Purchase Agreement to Atlantic’. 

I n  Article 14.1.3 of the Purchasc Agreement, ARCO agrecd to fully defcnd, and 

indemnify Atlantic for: 

All  loss, liability, damagc, dcficieiicy, or expense, 
including attorney’s fees, resulting from any 

’ BP America is thc successor in interest to ARCO. It is defendants’ position that tlicrc is 
no existing critity iiaiiied “BP North Atiicrica hic.” 

’ Section 16.12 of the Purchase Agreement pcmijtted APC, as buyer, to “designate m e  or 
iiiore subsidiary entities to take title to soinc or all of the Assets.” 
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rnisrcpresentation, breach of warranty or covenant, 
dcfault or  non-fulii 1 lnient of any rcpresentat ion, 
warranty, covenant, agrccrnent, condition or othci- 
provision on the part ofthe Sellcr uiider this Agreement. 

Onc of the many warranty provisions to which Article 14. I .3 applied was Articlc 5.32 of 

thc Purchasc Agreement which statcs that Arco had: 

[Mlaiiitaiiied and iiianaged tlie [Refinery], including 
any inaterials contained or dcposited thcrcin or thereon, 
in a nianncr in which IIARCO] rcasoiiably bclicved at 

thc h i e  of the activity would protect thc liealih of thc 
workers, the public and the environment, arid which 
was in coiiipliaiicc with all laws. 

In Article 14. I . X  of the Purchase Agreement , ARC0 uiidcrtook to iiidciiiiiify Atlantic 

against “all clai tiis, suits, proceedings, demands, asscssineiits, judgmciits, costs and fecs, 

including attorney fecs 1-clating to [ARCOI’s owiicrship, operation, or conduct of tbc BUSINESS 

up to closing, or to [ARC:O]’s ownership or transfer ofthe Assets up to the Closing Datc.” 

On September I ,  1989, Atlantic lcased the rcfincry to Sunoco3, an affiliated company. Lt) 

paragraph 17( c) of the r e h e r y  lease, Atlantic indemnified Suiioco with rcspcct to matters 

covercd by AiICO’s indemnity obljgations to Atlantic. 

l’laiiitiffalleges that in  2000, a sudden rupturc in the carbon stcel piping in an oil r-ci-iiiing 

unit at the refincry resulted in the release of hydrogen-rich gas, that exploded and caused a fire 

that daiiiaged not oiily the refoimer and thc refinery but also caused property damage to 

approximately 250 homes located outsidc o f  the refinery. Following tlie iire, Sunoco shut down 

the refinery for approximately oiie niontli to repair the damagc to the facility aiid replace the 

piping in the oil reiining unit. 

At that time Suiioco was known as Sun Rcf-ining and Marketing Coiiipaiiy 
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Plaintiff allcgcs that the cxplosioti and firc occuixd hccause, in 1978, ARC0 undcrtook ;I 

major rcdcsign and reconstruction oi‘thc subject oil rchiiing unit that includcd the installation of 

carbon stccl piping. Plaintiff clainis that ciirbon steel piping is vulncrable to chemical and 

physical changcs if i t  is exposed to hydrogen at tcinperaturcs and pressures in excess of certain 

opcrating limits that arc designated in an industry standard known as tlic “Nelson Curvcs”. 

Contact hetween the carbon stccl piping and hyclrogen iinder conditions that are in exccss of the 

operating lirni ts clcsigriated by the Nelson Curves results iii High Tciiiperature H ydrogcn Attack 

(“IITHA”), that leads to deterioration of the carbon steel piping over time causing microscopic 

fkures ,  bubbles and cavities that arc iiot apparent through visual inspection but which ultiiriatcly 

lcad to rupture of the pipe. 

Plaintiff contends that at thc time that ARCO installed the carbon stccl pipe, the 

American Petroleum Institute (“Al’l”) rccoinmended agaiiist installing carbon steel piping under 

conditions, such as tliosc in the subject oil refining unit, becausc thc carbon steel piping would 

causc HTHA based on the Nclson Curves. Plaintiff also claims that in 1980, ARCO 

acknowledgcd, in an intcmal memo, that thc high opcratiiig temperatures at the refinery would 

place ARUO’s carbon steel piping at risk. 

Pursuant to thc indemnification provision in the leasc agreement bctween Atlantic and 

Surioco, plaintiff has reimbursed Surioco for its costs, losses, daniagcs in the amount of 

$14,917,968. J n  August of2000, Sunoco, hic., thc ultimate parcnt of APC, Atlantic and Suiioco, 

provided ARCO with wiitten noticc of the c l a im and of ARCO’s alleged indeimiiication 

obligation. In January, 2005, ARCO respondcd to Sunoco Inc.’s notice dciiyiiig that it had any 

indeimification obligation ror the nioncy that Atlaiitic paid to Suiioco. 
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CONTENTIONS 

hi support of tlic motion to dismiss, defendants arguc that ARC0 sold the refinery to 

APC with the understanding that Atlantic would opcratc the rciiiiery and, on that basis, A R C 0  

cxteiided indcnuiities to Atlantic for certain claims, iiicluding the indemnities under Articles 

14.1.3 and 14.1 . X .  ARC0 claims that, at the time it entcrcd into the Purchase Agreement with 

Atlantic, it did iiot coiitemplatc or intciid that Atlantic would lcase the r e h e r y  to Sunoco and 

[hat expcrms arising out  of Atlantic’s voluntary agrcciiieiit to indeniiiify Sunoco do not relate to 

Atlantic’s operation of thc rethiery and are iiot within the scope of AlICO’s indcnmity. 

hi oppositioii to dismissal, plaintiff argues that the broad indemnity provisions in the 

Purchase Agrecmeiit iiiust be interpreted to include Atlantic’s payment to Sunoco which is wilhin 

the scopc of ARCO’s indeimnitics; that Atlantic’s ongoing iiianagerneiit and operation of the 

refinery was not a condition precedent to application of the indciimities; and that it is the custom 

and practice in the petroleum industry that conipaiiics, such as Atlantic, that own refineries, hirc 

other cnti ties or have contractual arrangements with other companies to operate the refineries and 

that at thc time of the explosion and fire Atlantic still owned the refineiy even though the rcfiiicry 

was being operated tlnough an affiliatcd company. 

DISCUSSTON 

A. Legal Standard 

Under CI’LR 321 1, “[a] party may riiovc for judgment dismissing oiic or nmre causes or  

action asseitcd against him on the ground that . . . the plcading fails to state a cause of action.’’ 

(7 ’n lv .  Mufekun, 305 A.D.2d 281Clst Dept. 20031) or that the claim is “uttcrly rcfutcd” by 

documeiitary evidence. (Sw, 51 1 West 232”“ Owners Cory. v. Jennifir Really C‘o., 98 N.Y.2d 144 
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[2002]) On a niotion addressed to the sufficiency ofthe complaint, the Court must afford the 

coniplaint liberal construction, accept as true the f x t s  pleaded tlicrcjn and deteimiiiic only 

whether the facts i3 within any cognizable legal theory. (See, e.g. 1455 Washington Ave As.soc. v. 

Hose & Kiernan, Ilzc., 260 A.D.2d 770 [3"' Dept 19991) However, if tlic allegations set forth i n  

the coinplaint do not state a valid cause of action, cven whcn taken as t i le,  the court iiiust 

dismiss thc complaint, as a inatter of law. (See, BlliIey v, G'r-c>-y, Sicft'rt Ai Co., Inc., 300 A.n.2~1 

258 IN '  Dcpt. 2002l) 

Thc wcll cstablished law of contract interpretation providcs that: 

In intciyrcting a coiitract, the intent of the parties governs. 
A contract should be construed so as to give incaniiig and 
effect io all its provisions. Words and phrases are given 
their plain meaning , , , , Where the intent ofthe parties 
can be determined from the face of the agreement, 
interpretation is a rnattcr of law and the case is ripe €or 
summary judgment. On thc other hand, i f i t  i.s nece,s.suuy 
to rtf'r to extrinsic fuots, which may lie in conflict, to 
dctermitze the intent o f  the parlies, there is a question 

3 3  c!/:flucl, . . * . 

(Arncriccrn Express Bunk Ltd. I? Uniroyul, Inc., 164 A.D.2d 275, 277 [ 1st Dept 19901, Iv denied 

77 N.Y.2d 807 [1991] [internal citations omitted] [emphasis added]); South Rd. Assocs. Y: IBM 

Corp., 4 N.Y.3d 272 [2005]) 

Consistent with the fluiidainciital priiiciples of contract interpretation i n  New York, the 

right "to recover indciiiiiification in the basis of a contract provision, depends upon the intent of 

the parties and tlic manlier in which that intent is expressed in the contract." (Kurek v. Port 

Chester Housiizg Authorit;li, 18 N.Y. 2d 450, 456 [ 19661; Vcy v. Port Authority (!/New York and 

NCW./C/+TCJ~, 54 N.Y.2d 221, 226-227[1981]). 
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Here, reading the Put-cliasc Agreement as a whole and considering the sharply contcstcd 

averments of the parties, thc court finds that it is unable to dctcimiiie tlie intent of thc partics 

from tlic four corncrs of the contract (See, G‘wenfield v. Phillics Records, Inc., 98 N.Y.2d 562 

[2002]) and tlicrefore an issuc of fact exists a s  to whether indemnification, in the situation 

presented here, was coiitciiiplated by the parties. (See, Pnllak v. .I;ini:uln Center of I’crfor.tnirzg 

Arts, 276 A.13.2d 403, 404 [ l s t  Dcpt 2000][wherc an aiiibigiiity exists, parol cvidciicc inay be 

received “to elucidate thc intention of the partics.”]; Stccubm Contracting, hc. K GriJjth Oil 

Co., Iizc., 283 A.D.2d 1008 [4‘” Dept ZOOI])  

In this case, thc coiitract’s ambiguity docs iiot arise fr-om the particular language of the 

indemnity provision, brit liorn the ambiguity in the larger contract about whether the terms and 

conditiolis of the l’urchasc Agreemciit were specific to APC and Atlantic. (See, e.g. Apurtrnent 

Hccyc.lc Cu. Of’Mnnhatran h c .  v. AIUIns. Co., 2005 WL 360171 [Sup. Ct. N.Y. CountyJ) 

Defendants cite to several scctioiis of the l’urchasc Agreement4 and assert that ARCO’s 

indemnity obligation was pt-cdicatcd on Al’C’s intciit to operate the refinery as an ongoing 

busincss. ARC0 asserts that it did not contcniplate, and that the Purchase Agreement does iiot 

suggcst, that its indcninity obligation would continue if Atlantic relinquished control over llie 

refinery. It claiins that indemnity agreemcnts niust be narrowly coiistrued “to avoid reading into 

[them] a duty which the parties did not intend tu be assumed.” (HuuperAsLsocLs. Ltd. v. AGS 

Cloniputws, Inc., 74 N.y.2d 487, 49 1 [ 1989) 

For instance, Article 6.5, APC’s proinise to maintain and inanage the refinery in a safe 4 

and lawful manner; Article 15.3, APC’s agrecinciit to abide by all laws and rcgulatioiis governing 
the operation nf  tlie refinery. In addition, defendants refcrciicc Articles 4.1; 7.19; 7.3 1 ; 7.32 and 
8.7 in support of their arguinent that the terms and conditions of the Purchasc Agrccment reflect 
the parties intent that APC and/or Atlantic would operate the rcfiiery. 
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On the otlicr hand, plaintiff argucs that the broad language i n  the indemnity provisions 

does not limit AKCO’s indemnification obligation in any way. Plaintiff argues that ARCO, a 

sopliisticated seller, electcd to indemnify Atlantic “at all times, fi-om and alter the Closing date”. 

Plaintiff also states that, even though it was ciitir-cly wilhin the parties contemplation that a 

related conipaiiy such as Sunoco, or an outsidc contractor, could be involved in the operation o l  

the I-cfincry, the mdemnification provision fails to include limiting language. Moreover, at oral 

argument, plaintiff claimed that it is the practice in the petroleum industiy that refinery owners 

Iiirc cntitics to opcrate the refineries all the tinic ( I 1 /15/07 Trans. pp, I O -  I 1 ). 
- 

As thc Court of Appeals stated in Hoop‘cr Assors. Lld. v. AGS C’ompulcr, Inc., 74 N.Y.2d 

at 491 -492, a proinise to indemnify “should riot be found unless it can bc clcarly iniplicd from 

tlic language and purpose of the entire agrecineiit and the surrounding facts and circuinstaiices.” 

Here, given thc ambiguity r-cgai-ding whether the parties contemplated that Atlantic would 

lease the refinery to a third party and thc extremely broad language of the indemnity provisions, 

the court finds that parol cvidencc is needed to determine whether, at the time the parties 

executed the agreenicnt, they iiitcnded tlic jiideimiiiication provision to apply to claims that arosc 

after Atlantic had transferrcd inaiiageiiicnt and operation of the refinery to a third party. 

Con cl 11 si on 

Accordingly, it is ORDERED that defendants motion to dismiss the coinplaint is deiiicd 

with leave to rciicw following limited discovery regarding wlicther tlic parties intcnded that 

ARC0 would iiidciniiify Atlantic for s u m  that Atlantic paid to Suiioco pursuant to Atlantic’s 
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contractual indcr-nnity obligation in the lcase agrecment with Sunoco. 

This clccision coristitirtcs the ordcr of the court. 

Datcd: January 16, 2008 
/1 
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