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-again st - Motioii Seq. No.: 003 

This is an action to recover damages sustained by a crane oiler when she slipped and fell 

on the tracks of a crane at a construction site located at 300 hfainaroneck Avenue, 'clihite Plains, 

Nem York. Defendant Vergona Crane Co., Inc. (Vergoiia) moves, pursuant to CPLR 3212. for 

summaw judgmcnt dismissing plaintiff Vi\ian M. h4cGhee's complaint and all cross claims 

against it.  Plaintiff cross-InoL es for leave to serve a second suppiemental bill of particulars. as 

uell as extending the time to file the note of issue. 

BACKGROUND 

011 December 16. 2003. plaintiff was injured while working at a construction site mheii 

she slipped and fell 011 a grease spot located on the track of a crane from uhich she \+as 
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descending. Defendant Jefferson at White Plains, LLC (Jefferson) was the owner of the premises 

where plaintiffs accident occurred (job site). Zefeiidarit JPI Apartment Coi1struciioii, L.P. (PI )  

served as the construction manager for the project. which entailed the construction of 

condominiums (the project). Defendant HRH Construction LLC (HRH) served as the general 

contractor for the project. Froin approxiinateiy November 3, 2003 until the date of plaintiff-s 

accide::t. plaintiff was employed as a crane oilcr by defendant Carlton Concrete Construclion 

Corporation (Carlton), a subcontractor 011 the project. Defendant Vergona had leased the crane at 

issue to Cadton approximately three months before plaintif? s accident. 

Plaintiff testified that her job duties included maintaining the crane. Although she did not 

operate the crane. she checked the oil and hydraulic system. sprayed t!ie cables and started it up 

daily. Plaintiff was the only oiler assigned to the crane. Plaiiitiff stated that sile did not know 

W~KI owned or supplied :he crane, and that it was present at the job site the entire time that she 

had worked at the job site. Plaintiff stated that the only way to access the cab of the crane was to 

v;alk over its tracks. In order to mount the tracks, plaintiff had to utilize a set of movable 

wooden stairs Lvhich were placed at the back of the tracks. I-Iowcver. plaintirf would exit the 

crane by simply jumping off the tracks to the ground. 

The crane contained two tracks, each approximately two to three feet wide and two feet 

high. The tracks had evenly spaced ridges mliich were about six iiiches apart. In addition, the 

crane tracks were about one to two iiiches thick and about 12 feet long. A foot-wide steel 

cattvalk coniiected the crane tracks to the body of the crane and ran along the side of the crane. 

M'iiii the exception ofrhe area at the entrance to the cab's door. there \';as a railing around !he 

entire leiigth of the catwalk. 

Plaiiitiff stated that she received directions arid duties from one of the two crane 
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operators. though she did not know who employed the crane operators. Plaintif1 maintained. 

~ 

ho\;ve\/ei. that the crane operators mere not cinp:”yed by defendant Vergana. Plaintiff also noted 

that she would see her immediate super~isor. FI~M ie. also employed by Carlton, approximately 

three times a mcek. Plaintiff asserted that it was not one of her duties to maiiitain the tracks of 

the crane. and that she had been instructed at uiiion meetings that she was never to touch the 

tracks. 

Plaintiff testified that. on the day of her accident. she \vas told by eiie of the crane 

operators to hclp unload supplies delivered by a Vergona mechanic. It took piaintiff 

approximately 30 minutes to unload the supplies from the truck to the tracks of the crane. Aftcr 

plaintiff unloaded the supplies. the mechanic left. Approximatel) m e  hour after the mechanic ~. 

left the job site, plaintiffs accident occurred. 

Plaintiff explained that, at the time ofher accident, she was making trips with the supplies 

to the cab of the cralie in order to store them. during which time she made a conscious effort to 

avoid the spots of grease. dirt and oil on the tracks. In order to reach the crane’s cab, plaintiff 

~ o u l d  step up froin tlie crane tracks to tlie catualk. and then proceed from the catwalk to the 

crane’s cab. After putriiig the last of the supplies into the cab of the crane. and as plaintiff was 

stepping froin the catwalk to the tracks, her left foot stepped on a spot of dirt and grezse, which 

caused her foot to slip forward and fall oii her back, smtainiiig iiijuries to her back. 

DBSCIJSSION 

‘“The proponent of a summarq. judgment motion must make a priiiia facie showing of 

entitlement to judgment as a nialler of law? tendering sufficient evidence tc? eliminate any 

material issues of fact from the case“’ (Santiago v Filstein, 35 AD3d 184, 185-186 [ l ”  Dept 

20961. quoting Winegrad - ‘i7 New York University7 Medical Center. 64 NY2d 8 5  1, 853 [ 19851). 
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The burden then shirts to the motion's oi;po;leni t3 "present evidentiary facts in admissible f h i  

sufficient to raise d genuirx. triable issue of fact" ( b u r &  ~i Metropoiitan Lc/Iuseuiii 0f243. 27 

-lD3d 227, 228 [IS '  Dept 20061; see Zuckerinan 'i' City ofNeu York. 49 NY2d 557. 562 jI9801, 

DeKosa 1 Citv o f N m  Yo&, 30 AD3d 323. 325 [l' ' Dept 20061) If there is any doubt as to the 

existence o f a  triable fact. the motion for sum~naq judgment must bc h i e d  (see Rotuba 

___ Extruders v C e ~ p o s ,  46 NY2d 223, 23 1 [lC)78]; Grossman v hnialrramatcd Ilousiiig Corporation, 

298 AD2d 224, 226 [ 1" Dept 20031). 

LABOR LAW 3 240 (1 ') CLAIM 

Initially. it should be rioted that plaintiff has not addressed the Labor I>aw 8 240 (1) claim 

in her oppositioli papers. ' h i s .  this court decms this claim to be abandoned aiid therefore 

dismissed as to movant Vergona (see Genovese v Garnbino, 309 AD3d 832, 833 [2d Dept 2003) 

[wh:rc plaintiff did not oppose that branch of defendant's suinmary judgment motion dismissing 

the wrongful termination cause of action, his claim that he \vas wrongfdly terminated was 

deemed abandoned I ) .  

L~4B011 LAW 5 241 (6) CLAIM 

Labor Law 1;1 24 1 (6) provides, in pertinent part, as follow-s: 

"All contractors and omners aiid their ageiits . .. when constructing 
or deinolishing buildings or doing any excavating in coniiectioii 
thereu-ith, shall comply with the followiiig requiremenls: 

(6) All areas in uhich construction. exem ation or demolition 
u ork is being performed shall be so constructed. shored. 
equipped ... as to prokide reasonable and adequate 
protection and safety to the persons eniplq ed therein or 
lavi full] frequenting such places. . . . .I 

Labor Law $ 241 (6) imposes a nondekgable duty on oxfvners and contractors to proi.ide 
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reasonable and adequate protectior, and safetj to workers (see Ross v Curtis-Palmer Hvdro- 

executing. and in order to show a violation of this statute. and withstand a defendant’s moiioii for 

summary judgment, it must be shown that the defendant violated a specific. applicablc, 

implemciiting regulation of the industria! Code. rather than a provision containing only 

generalized requirements for worker safety (d) 

Here. defendant Qergona. BS merely the lessor of the crane under a rental agreement 

between Vergona and Carlton. mas iiot an omiier or contractor, so as lo fall withiii the pu r~ iew of 

Labor Law $ 241 (6). In addition, testimony aiid documentary evidence in the record indicate 

that ‘dergoila had ;io authoritj. to supcrx,,ise and control plaintiffs work, so as to be a statutory 

agent of the owner. and thus, subject to liability under Labor Law S; 241 (6) (E Wails v Turner 

Construction ComDanv, 4 NY3d 861. 864 [3005]; Blake v Neighborhood Housing Services of 

New York CitF, 1 NY3d 280, 293 [2003]; Russin v Louis N. Picciano & Son, 54 NY2d 3 1 1. 3 18 

[198i 1). Thus, defendant Vergona is entitied to summary judgment dismissing plaintiff‘s Labor 

Law 5 241 (6,) claim as against it. 

COMMON-LAW NEGLIGENCE AND LABOR LAW S; 200 CLAIMS 

Labor Law 5 200 is a .“codification of the common-lan duty imposed upon an omiier or 

general contractor to provide construction site bvorkers with a safe place to work’ [citation 

omitted]” (Gruz v Toscano. 269 AD2d 122, 122 [ ls t  Dept 20001; see also Kussiii v Louis N. 

Picciano & Son. 54 NY2d at 3 16-1 7). Labor Lan 5 200 (1) states. in pertinent part. as follows: 

‘-1. All places to uhich this chapter app!ies shall be so constructed, eqiiipped, 
arranged. operated and conducted as to provide reasonable and adequate 
protection to the lives. health and safety of all persons employed therein or 
!a.v~fiLil!y frequenting such places. All ime1iinei-y. equipment. aid de\ ices in such 
places shali be so placed. operated, guarded, and lighted as to pro., ide reasoilable 
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aiid adeqilate protection to all such persons." 

E-iere, although the parties in this case argue the issiie of supervision, or lack thereof' on 

the part of defendant Vergona, that standard applies in Labor Law 5 200 cases which iiivolve 

injuries resulting from the iiieaiis and methods of the ~701-k. Hoivever, in this case, p1aintiff.s 

injuries arase from an unsafe condition caused by grease spots on the tracks of the cram. In such 

a case, the proponent of a tabor  Law S 200 claim must demonstrate that the defendant created or 

had actual or constru~tive notice of the allegedly unsafe condition that c a ~ ~ s e d  the accident 

(Murphv v Columbia iiniversitv, 4 AD3d 200, 202 [ l "  Dept 20041 [to support finding o f a  Labor 

Law 5 200 violation, it was not necessary to prove general contractor's supervision and control 

over plaintiff becaise thc iiijury x o s e  from the condition of the ~vvork place created by or known 

to contractor, rather than the method of plaintiffs work] j. 

Ti1 this case, plaintiff stated Ilia! she had never made any complaints about the actual 

strmture of the tracks. aiid that there were never any holes, depressions or cracks in the tracks. 

though plaintiff did maintain that she noticed dirt, grease and wood embedded in the tracks that 

appeared to have existed for a very long time. Specifically, plaintiff described three grease spots 

on the tracks, and explained that the spot that caused her to slip aiid fall was located directly 

below the catwalk that led to the door of the crane's cab. 

In her affidavit of June 1 1 ,  2007, plaintiff stated that dirt that had accumulated froin 

oyerhead, as .,vel1 as other coilstruetion aclikities: had concealed the boundaries of the grease 

spot, thereby preventing her froin avoiding the greasy spot at the time of her accident. Plaintiff 

hrther stated that there ivas "constructioii dirt and debris constantly f7:jkg everywhere near the 

crane prior to the date of the incident," and that she would "sometimes see blots of grease fall 

froill the crane" (PlaintiWs Notice of Cross Motion. Exhibit A, h4cChee Affidayit, at 3 ) .  
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It should be noted, however. that plaintiff maintained in her deposition that she had no! 

observed any grease coniing froin the crane before the time of her accident, a i d  that she did not 

!cnou~ where the grease came from. In addition. plaintiff aoted that. due to t‘he fact that debris 

was constantly flying everywhere: the spots could have bceii placed as little as five minutes 

befori: her accident (Vergona’s Nolice of Motion, Exhibit G, McGliee Deposition, at 4 10- 12). 

P!aiiiliff also tcstified that. prior to her accident, she liad coinplained to various people 

about the unsafe condition at issue, though she did not sufficiently establish that LIergona had 

notice of the umsafe condition. To that effect, plaintiff testified that she complained to a 

represcntative from IHRH about the unsafe condition “oRen~“ which she described as ’-[elvery 

nioriiii~g]” (6. ai 89). Plaintiff also told :he IiRH representative that “the tracks are dirty and it 

needs to be cleaned;” and the HRH general contractor told plaintiff that ‘-1’11 get around to it” (id. 

at 93). Plaintiff slated that she also coniplained to others at the .job site about the unsafe 

condition on the tracks, including one of her supervisors fiom Carlton, who advised her to notify 

the general contractor on the project. In addition, plaintiff complained about the unsafe coiidili on 

to one of the crane operators, as well as Hotvie. her immediate supervisor. 

Although in plaintiffs affidavit of June 11 ~ 2007. piailitiff vaguely maintailis that she 

complained to Vergona on two occasions about spots of dirt and grease on the tracks. plaintiff 

testified in her deposition that she had never spoken to anyone at Vergona about the problem, 

other than the mechanic who delivered the supplies, ~ v h o  said that he would tell sonieoiie about 

it.’ Plaintiff also stated that the Vergona mechanic had only been at the site three times in total. 

either to delii-er supplies or make a repair. Other than these three times, no one froi:: Vergona 

Even if her cnniplaiiits to the mechanic x.4 ere to constitute “notice”, this issue is 1 

irrelevant gixren that Carton assumed exclusive responsibility to maintain a id  care for the crane 
o ~ c e  it \&as delivered. as per the lease agreement. See discussion on page 9 belo\”. 
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had evcr c~;cn irisited tlic projcct site. Notably. Joseph Vergona (Joseph), owner of defendarit 

Vei-gom, testified that, prior to the date of plsiiiiiff s accident, lie had never learned of any 

complaiiits concerning the surface of the tracks of the crane at issue. 

Thus, as therc is no evidence that Vergona created or had actual or constructive notice of 

the unsafe condition that caused plaintiffs injuries, Vergona is entitled to summan’ judgmenl 

disliiissiiig plaintiffs common-law negligence and Labor L,au 5 200 claiiiis as against it. 

As an nlternatiL e reason as to why defendant Vergoiia is not entitled to summary 

judgment dismissing plaint iff‘s common-law negligence claim, plaintiff argues that Vergona, as 

a contracting party to tlie lease agreemcnt, brcached a duty of care owed to plaintiff mhen it  

provided a defective craiie. “Because a Gliding of negligence must he based on the breach of a 

duty, a threshold question in tort cases is whether the aileged tortfeasor owed a dutg of carc to the 

iiijured party“ (Espinai 1 Melville 5now Contractors, 98 NY2d 136. 138 120021; Sevinour v 

David W. Maues. Inc.. 22 AD3d 1012, 1013 [3d Dept 20051). 

However, “[o]rdinarily. contractual obligations 1% ill not create a dut3 tom ards a third party 

unless the plaintiff has reasonably relied, to his or her detriment. on the continued pcrforniance of 

the contracting pai-ty‘s duties under tlie contract, the contract is so comprehensive and exclusive 

that it completely displaces the other contracting party’s dcty toward the third party or the 

contracting party has launched a force or instrument of liarin [internal quotations and citations 

omitted]” (Karac 1’ Citj of Elmira. 14 AD3d 842. 844 [3d Dept 20051; Espiiial v Melville Snow 

Contractors. Inc., 98 NY2d at 138-139, Cooner v Time Warner Entertainment- 

Ad\ anceXe;\.house Partnershic. 16 AD3d 1037. 1038 [4th Dept 20051). 

Here. as plaintiff has not submitted sufficient evidence that any of these exceptions apply 

to the facts of the case at bar, or that the crane was delivered in a defective condition. defendant 
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Vergona is eiititlcd to summary judgnicnt dismissing plaintiffs Labor Law 5 200 and common- 

iaw negligence claims as against it (kt’vfahone\r 1’ Tui-iler Ccriistructicrjmpany. 3 7 AE3d 

377. 378-379 [ l ”  Dept 20071 [no liability for plaintiffs injuries where defendant merely leased 

crane and did not direct or control the operation of the crane or have on-site responsibilities]; 

Vy’ysocki 1 7  Ralalis, 290 ADZd 504. 505 [2d Dept 20021: Schiavone v Halicki, 23 1 i?L)2d 950. 

Significantly, documentary and testimonial exsidelice in thc record indicates that Carlton 

assumed the exc!usive responsibility to maintain and care for the crane once the crane was 

delii!ered as per the lease agreement. aiid did, in fact. carry out these duties. Specificaily, the 

lease agreemcnt for the use oftlie cralie between Vergona and Carlton stated. in pertinent part: 

LESSEE AGREES to assume fuil responsibilltq for equipment during fhe rental 
period and agrees to return it to Lessor in as good condition as received less 
n o r i d   car. 

LESSEE FURNISHES all fuels, oils, lubricants aiid necessary repair and further 
agrees to service and maintain said equipment in accordance with the 
manufacturer’s instructioiis and in strict compliance with all appiicable rules, laws 
and regulations. 

WE ASSUME NO LIABILITY for loss or damage on account of accidents ... . 
Lessee agrees that the equipment and ail persons operating such equipment. 
iiicluding Lessors employees. are under Lessee’s exclusive jurisdiction. 
supervision and control .. . 

+ + .+$ $: 

* * * *  

(Vergona Notice of Motion. Exhibit I ,  CarltoidVergona Contract). 

Joseph testified that Vergona owns a fleet of cranes and leases them on a “bare rental“ 

basis to contractors for xtork at their job sites (Vergona‘s Notice of Motion, Exhibit H. Vergoiia 

Deposition. at 6).’ Joscph explained iliat “bare rental“ iiieans “suppl) iiig a crane to a contractor. 

‘It should be noted that a iiuniber of pages of Joseph Vergona’s deposition testimon! are 
- -  missing from the record. 
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and he takes it and operatcs it, uses it under his control and jurisdiction, similar to renting a car" 

(id/ at 7). 

111 addition, employees from Vergona transported the crane to the job site. Once the crane 

was delivered, Joseph stated that Carlton M'BS responsible for the safety of the crane at the job site 

accordiiig to the rental agrcciiient behveen Vergona and Carltoii. Carlion was also responsible 

101- air]' inspections of the crane. Joseph also testified that Carlton had "people that are qualified 

to assemble these cranes. take them apart, repair them, upkeep them" (d at 31-42). In fact. 

Joseph maintained that Vergoiia's involvement during deli1w-y is limited to sending someone out 

"to make surc nothing gets daiiiaged in the assembly, or broken or scratched" (id. at 32). 

Joseph also testified that, pursuant to the bare rental agreemeat, Carltoii was also 

responsible for "seeing that the crane is maintained and kept in good working order, clean" (j' at 

83). Joseph noted that, with the exception of performing a couple of tasks that were outside the 

original agreement and the delivery of some sinall items, there were iio Vergoiia employees on- 

site on a regular basis. 

Plaintiff testified that it  as part of her responsibility to inspect the crane on a daily basis, 

arid that she was the only one assigned to do as such. To that effect. plaintiffs inspection 

included a "walk around" wherein she ivould look for -'[d]ebris in the way of the tracks. in case 

[it] moves back or fonvard" (Vergoiia's Notice of Motion, Exhibit G, McGhee Deposition. at 

300-301). Plaintiff also testified that she would examine the tracks as part of her duties. 

111 his affidavit of May 24. 2007. Miles Eaddy. assigned to 1%-ork at thejob site by HRH. 

stated that, during the times that he observed the crane in use, he observed grease flying frum the 

crane onto the crane's catwalk and tracks. In addition, he obsenred a Carltoii eiiiployee cleaning 

the crane's catu.alk and tracks with a product called '-Speedy Dry," which is used to quick dry oil 
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io prevent slipping by individuals wallting in that area (Plaintiffs Notice =f Cross Motion, 

Exhibit C, Eaddy Deposition. at 21, 

Eaddy also statcd that lie had observed the Carlton employee using “sand to dry the uil 

spots,” as well as cleaning the craiie’s catwalk and treads by hosing those areas with water and by 

using a shovel to clear the oil that had spilled (a at 3 j .  Eaddy also noted that. oil a daily basis. 

he nGfi!d observe sawhist and concrete dust flying from the decks of the building and fklling 

onto the crane, uherein the Carltoii employees would wipe down of the side of the crane to 

remove it. 

PLzAINTIFF‘S CROSS MOTION FOR LEAVE TO SUPPLEMENT BJLL OF PARTICULARS 

On Pdarch 7. 2006. plaintiff amended her Sill of particu!ars by asserting previously 

unclaimed Industrial Code $ 9  23-1.7 (d) and (e) violations. Piailitiff iiow crossmoves for leaye 

to serve a secoiid suppleinental verified bill of particulars 1.0 assert additioiial previously 

unclaimed Industrial Code violatioils as against defendants. 

“’[Lleave to amend a pleading under CPLR 3025 (b) is freely given in the exercise of the 

trial court’s discretion, provided there is no prejudice to the noiinioving party and the amendment 

is not plainly lacking in merit‘” (Matter ofMiller v Goord, 1 AD3d 647. 648 [3d Dept 200-31: 

quoting New York State Health Facilities Association v Axelrod. 229 AD2d 864. 866 [3d Dept 

19961: see also kronov v Regencv Gardens Apartment Corp., 15 AD3d 5 13. 5 14 [2d Ilept 

20051). Absent prejudice or surprise, it is an abuse of discretion, as a matter of h v ,  for the trial 

court to deny leave to amend (Watts v IVinp: 308 AD2d 391, 392 [1” Dept 20031 [leave to 

amend granted inasniuch as proposed amendment did not add new factual allegations] ; Smith v 

Pizza Hut ofAmerica, 289 AD2d 48. 50 [ l ”  Dept 20011). 

In addition, mere delay does not Lvarrant a denial of leave to amend, uiiless the delay is 
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coupled with siglitficant prejudice to the other side (New York State Health Faciliries 

Association I’ Axclrod. 339 ~ D 2 d  at 866: see also Laltc 

930 

John W. Couper CO., 249 AD2d 934, 

Dept 19881 [leal e to amend granted iiil~cre only prejudice has  delay]; Stengel v Clarence 

Materials Corp., 144 AD2d 917. 91 8 14“’ Dept 19S8] [delay in seeking an amendment for seiwal 

years is not sufficient ground for dcnq’iiig aniendment absent a showing of prejudice or surprise]). 

allege a violatioli of a concrete specification of the Industrial Code, liis failure to identify the 

  ode prov:sm~ l i s  C G l l l n l q i l l t  t,-- or bi!! ofpartirulars need not be fatal to his claim;” and -‘in the . .  . I 7  

absence of prejudice oi- unfair surprise. requests for leavc to amend should be granted fi-eely 

[internal citations omitted]“ (Noetzell 1: Park Avenue Hall Housing Development Fund 

Corporation. 27 1 AD2d 23 1 232 11 St Dept 30001 [plaintifr s belated identification of an 

!:idustrial Cede violatigr, in a scpp!ementa! bill nf parlic.u!ars was proper where it entailed no 

new factual allegations, raised no new theories of liability and caused no prejudice to the 

defendant]; Kelleir 1 Supreme Industrial Park. LLC, 293 AD2d 5 13, 5 13-5 14 [2d Dept 20021). 

Specifically. plaintiff asserts that she is entitled to supplement her bili of particulars to 

include alleged vie!ations of 12 NYCKR 33-2.1 (Is) and 12 ?JYCP_B 23-8.1 (1)- (2), ( 3 )  and ( 5 ) -  

as these alleged violatioiis involve no new factual allegations. raise no new theories of liability 

and mi l l  not cause any prejudice.’ Plaintiff admits in her moving papers that 12 NYCKR 23-2.1 

(b) is not applicable to defendaiit Vergona. In addition. as discussed previously, Vergona does 

not fd! within the purvieu olLabor La\%! 5 241 (6). as it is not an owner. general contractor or 

’It is noted that. iii plainlifi-s proposed second supplemental bill of particulars. she also 
asserts a i.iolation ofhdustrial Code sections 23-1.7 (a) . 23-1.7 (e) (1). and 23-1.3. though she 
does not mention them in her cross motion. 
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agent. T~L?s ,  plaintiffs proposed amendment to her Labor Law 241 ( I )  claim is lacking in 

merit, with respect to defendant Vergona, but permitted with respect to the other defendacts. 

In addition, iii her proposed secoiid supplemental bill of particulars, plaintiff seeks to 

iipciatz her iiljllries to includc injuries to her right shoulder, as confjrrned by an MRI taken 

0ctobc.r 30? 2006, though it should be noted that she does not supply a copy of the MRi or report 

n - .  ' r i - - i ~  z - ~ . .  . l e -  _ _ - - _ _ _ . - A  ,.rCl- -_.- -C--,,A:-,.l 1, ,,_ ,Gc, C,,.,, ofihc S ~ I M ~ ,  ~ i a ~ ~ ~ i l l ~  ~ I S U  seeks to U P U ~ L C  LJIG i L l l t ~ ~ L I i l L  WI t1ie h1111 VI l l l C U l L n l  U L I l L J i l >  l l U I l l  

plaintiffs workers' compensation carrier: as well as claims rcgarding plaintiffs loss of lifetime 

ca rn iq  capacity. 

defendants, with the exception of defendant Vergona: as it has been deterinincd that defendant 

Vcrgona is not liable to plaintiff for her iiijuries, such updates are moot. Thus, plaintiff's cross 

motion for leave to amend her hill ofparticulars is granted with respect to all defendants, but for 

I 

~ 

I 

I 

I 
~ 

I 

sccolld suqn!epAci:tc! hi!! of p&ir.u!ars is per~nitted Miill1 respect to tbe I t  

~ 

A o C o m  A q m t  1 J P I - ~ ~ H  '7 
U L L L I L U U I I L  Y b L 6 V l l W .  

~ 

i 
Plaintiff also cross-ino';es to extend the time to filc the note of issue, given the pendency 

~ 

~ 

of defendant Vergona's suniiiiaqi judgment motion and plaintiffs cross motion. However, as 

piailitiff has since filed the note of issue on July 9, 2007, the court need not address this portion 

olrplaiiitiff s cross motion. 

~ 

CONCLUSION ,4ND ORDER 

For the foregoing reasons, ii is lierebl- 

ORDERED that defendant Vergona Crane Co., inc.'s motion, pursuant to CPLR 3212: 

for summary judgment dismissing plaintiff Vivian M, McGhee's complaint and all cross claims 

against it is granted. and the complaint and all cross claims are severed and dismissed as against 

this defendant. and the Clerk is directed to enter judginent in favor of this defendant, with costs 

and disburseineiits as taxed by the Clerk; and it is further 
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ORDERED that the portion oEplaintifYs cross motion for leave to serve a second 

supplcnientai Sill of partic~ilars is granted with respect to all defendznts except defeiidanr 

Vergonaq such second supplemental bill of particulars is deemed served, upon service of a copy 

of this order with notice of entry; and it is fiii-ther 

ERED that the Clerk sliall enter judgment accordingly; and it is further 

Y . , .  r _. x. _. - - _ _  
UH-~ULKOU that rile remainder of the action shali continue; ana 11 1s ri-irhx 

ERED that v;ithin 30 days o f  entry of this order.. defendant Vergona shall serve a 

cooi'ji iipoil a;: ofeii:ry. 

DATED: January 22: 2008 

Hon. Doris Ling-Coban, J.S.C. 
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