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SUPREME COURT OF THE STATE OF NEW YORK 
COlJNTY OF NEW YORK - PART 62 

X .................................................................... 
DONNA S. FISK and WILLIAM FTSK 

Plainli ffs, 

-againsl- 

CITY OF NEW YORK 

Index No. 1 10879/2003 

Decision and Order 

The portion of dcfciidaiit City of New York’s (“City”) post trial motion to (1) set aside 

the jury’s verdict on damages is denied, (2) to stay entry ofjudgrnent until the collateral source 

licariiig is held, is granted, and (3) for the court to set the intcrcst rate to be applied to the 

judgment al less lhan 9%, is denied, for the reasons iiiore fully stated below. 

In this negligence aclion, plaintilk sued delendant lor thc iiijurics plaintiff Donna Fisk 

incurred when she tripped and fell over the prongs of a forklift which had been placed by the 

defendant in a manner which denied her egress from the area she was atteinptiiig to traverse. 

The jury trial i i i this action was held from October 23 through October 30, 2007. On 

October 30, 2007 lhe jiir-y rendered a verdict finding thc defendant solely liable [or the accident 

and plaintiffs’ iiijwies, awarding the plaintiffs damages as follows: 

$250,000 for past pain and sul‘fcring, 

$250,000 for future pain and suffcring, 

$ 18, 000 for past medical expenses, and 

$45,000 lor past loss of consortium. 

At tlic elid of tlic trial, dcfcndant’s attoniey moved, pursuant to CPLR 0 4404(a) to sct aside both 

tlic liability arid damagcs portion of h e  verdicl arguing that tlicy arc againsl the weight ofthe 

cvidciicc, and that tlic daniagcs portion of  he verdict is excessive in that the damages awarded, 

inaterially deviates fro111 what would bc reasonable compensation for the injuries suffered by the 
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plaintiff as a result of this accident.’ The Court denied the dcrendant’s motion as it relates to the 

liability portion of h e  verdict but reserved on the question as to whether the daniagcs arc 

excessive. The parlies were instructed to submit memoranda of law on this point alonc. Whilc 

defendant’s motion appears seek to vacate the liability portion of the verdict, along with thc 

daniagcs portion of the verdict, defendant’s papers only address the question of the excessiveness 

oftlie damages portion of the award. D e h d a n t  also seeks (1) an order setting the interest rate 

upon entry ofjudgmcnt at less then %”, and (2) a stay of entry ofjudgment unlil after a decision 

is rendcrcd on dcfcndant’s post-trial motion and a collateral source licariiig i s  Iicld. 

Pursuant to CPLR $ 4404(a), tlic standard orrcvicw o r a  post trial motion to sct aside h e  

daniagcs portioii oi’tlic jury’s verdict is that thc verdict is “contrary to a fair intcrpretation of the 

evidence” or “goes against the weight of the evidence”. While defendant evokes CPLR $4404(a) 

as the solc statutory basis [or the Court’s rcvicw of tlicjury’s verdict, when considering an 

application contcnding that the damages portion of tlic jury verdict i s  cxccssive, the trial court 

must be mindful of tlic fact that thc standard of rcvicw on appeal is whether the amount of thc 

daniagcs awarded “niaterially deviated from what would bc rcasonable compensation” (CPLR 

SSSOl [c].) 

CPLR $ 4404(a), providcs that a trial court may order a new trial of a cause of action or 

severable issue where the verdict is contrary to the wcight of the evidence, or “in the iiitercst of 

jiistice ....” A review of a damage award pursuant to CPLR 5 4404(a) thus rcquires an evidentiary 

analysis as to whcthcr the amount awarded by the jury is slipported by any fair interprelation of 

the evidence. (Lolik v. Big V Supernlarkel, litc, 86 NY2d 744,746 [ 19951; Y(rlcut v. C‘itv of New 

York, 102 AD2d 185, 180 [ 1 Dept. 19901; Ljw+ly v. M d s o n  Sqirirre Gtrrtfcw, N Y L J ,  June 24, 

2001 at 21 col 3 lCiv Ct NY County]). Whether the analysis is made pursuant to CPLR 6 4404(a) 

or pursuant to @ 5SOl(c), the “Court’s discrctioiiaiy power to overturn a jury’s money verdict is 

to be exercised sparingly” (Aclmis v. Georgitin Morel corporcition, 20 1 AD2d 760 [3“’ Dept. 

ZOOZ]), nor shoiild the trial court usc its powcrs merely to substitute its view ortllc cvidence or to 

modify the harshness of a verdict with which it  disagrees. (Rako  v. ConrJo~~, NYLJ May 22, 2001 

As defendant’s motion papers do not claim that the past medical expenses portion of the I 

verdict was unrcasonablc, Court does not address that issue. 
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at 18 col. 1 [App Term 1” Dcpt. 2001 1). 
The evidence produced at trial regarding plaintiffs injuries, the medical treatment she 

received for her injurics, the residual effects of the injurics, and the iiiipact of those injuries on 

the quality ofhcr lile, was uncontrovertcd. Plaintill; a forty-nine year old woman at the tiiiic of 

the accident (May 16, ZOOZ), who suffered from polio since childhood, fractiircd her right patella 

when slic tripped aid fell over the prongs of a forklift which had been parked in front of an area 

she was attempting lo travcrse, At the time of her accident, tlic polio afkcted the lower portion of 

her right leg but had no crr‘ect on her patella. Plaintiff had no prior injuries nor subsequent 

injuries lo her riglit patella as of the date of thc trial. At trial she testified she had excruciating 

pain iiiiimcdiately following hcr fall and her light knee swelled so badly that the hospital rerused 

to operate until  tlic swelling went down. Notwitlistanding the f x t  that the x-rays taken the day of 

thc accidenl showed a comminuted fracture of the right patella, plaintiff had to wail five days for 

tlic swelling to subside bclbre returning to the hospital. Wlicn she returned to the hospital on May 

22, 2002, the doctor pcrloi-med an open reduction intcrnal fixation, removing bone fragments 

which constituted the lowcr portion o r  her patella. He also reattached tlic patclla tcndon, wliicli 

had ruptiircd as a result of the accident, Til order to reattach the tendon, the doctor had to drill a 

liolc in plaiiitifFs bone. The operative nole reflects, i r i f w  diu, that tlic li.actui-e was “significantly 

comminuted” and that “thc articular surhace of the inferior polc was (our or l ive hgments .”  The 

operation left her wilh a six inch scar on her knee. 

After surgery, a knee iiiimobilizer was applied. According to plaintiff, this causcd licr 

chronic problem due to the condition of tlic area below her knee (which was a result of the 

polio). Plaintiff was iiicapacitated horn May 2002 through August 2002, including an cight week 

period aftcr the surgery during which she was unablc to bathe aiid during which plaintiff’s 

husband took care o r  plaintiff. Additionally, plaintiffs husband tcsti licd that lie can-icd out all 01’ 

the tasks ordinally carricd out by plairltil-f well into mid September 2002. Plaintiff also underwent 

extensive physical therapy after the surgery and testified that she has continucd to feel instability 

in her knee causing her to have trouble bending aiid squatting. Plaintiffs treating orthopedic 

surgeon conf?riiicd at trial that the injuiy plaintiff sustained would cause plaintiff to have 

d i ffi c ul t y kneel i rig. 
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Plaintifftcstificd at trial that tlic problem slic has i n  bending her knee has affected her sex 

life with her husband as she already had been rorced to make certain accommodations as a result 

of the polio. Plaintiff also testified that the further residuals from [he injury have affected hcr 

ability to hike and go bird watching with her husband, activities she greatly enjoyed which she 

participated in on a regular basis, and has prevented her from serving in the capacity as a lector i n  

her church due to her inability to stand for long periods of time. In describing her pain, plaintiff 

was ablc, in grcat dctail, to describe tlic diffcrciicc in tlic pain shc cxperiences due lo her polio 

aiid tlic pain she experiences due to the injury to her right patclla causcd by the accident. 

Except for plaintiffs complaints of pain and the testimony conceniing her limitations of 

activities due to thc illjury, nonc of tlic facts rcfcrrcd to abovc wcrc controverted at trial. The only 

contrary cvidcncc prcscnted by defendant was the testinioiiy of their cxaiiiining doctor who 

testificd, bascd on his examination of the plaintirf, that plaiiitirf had a Iull range ofmotion in her 

right knee when he examined her and that in his opinion plaintifLliac-1 retunied to her full pre- 

accident condition. This same doctor testified he found no reason for plaintifrs current 

complaints of pain in hcr right kncc othcr than thc pain or discomfort she may feel due to the 

surgical scar. Defendant’s doctor attested, however, to the h c t  that he found decreased seiisation 

on thc iiisidc ofplairitifl‘s right kncc and further stated that plaintiffs injury was peniiaiient. 

While plainliff claimed that since tlie accident and as a result of tlie accidcnt, she occasionally 

uses crutclics for support, no cxpert opined that there was a casual relationship between 

plaintill‘s current use olcrutches and licr in-jury to thc knee. 

Rascd 011 all tlic evidencc prcsciitcd at trial, the Court is unable to coiicludc, pursuant to 

CPLR tj 4404(a), that the jury’s verdict as to damages was either contrary to a fair intci-pretation 

of the evidence nor that i t  was contrary to the weight of thc cvidcnce. Thus defendant has not met 

its burden pursuant to CPLR S; 4404(a). 

The Court now turns to an analysis o f d e h d a n t ’ s  claims pursuanl lo CPLR 4 5501 (c), 

wlicthcr tlic jury’s award niatcrially devialed from what woiild be reasonable compensation. A 

review of a daniagc award pursuant to CPLR 8 SS01() involves a iiuincrical comparison or  

awards in siniilar cases. (Doiilon v. Ci[y qfNew York, 284 AD2d 13 [ l ”  Dept 20011; Weigel v. 

Quiiicy SpL~cir-lltics To., 190 Misc2d 1 [Sup. Ct. NY County 20011; Lyerly 1’. Mridison S q u r e  
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Garrim, sz/pm). CPLR $550 1 0 ,  provides, in pertinent park 

In reviewing a moiicy judgment in an action in which an itemized 
verdict is required ... i n  which it is contcndcd that the award is 
exccssive or iiiadcquate and that a new trial should have been 
granted unless a stipulation is ciitcrcd to a diflerent award, the 
appellate division shall determine that an award is cxccssivc or 
inadequate if i t  deviates materially froni what would be reasonable 
conipcnsation. 

Whilc CPI,R $ 5501 (c)  expressly refers to revicw by tlic “appcllate division,” tlic Appellatc 

Divisioii Third Departinenl has stated “lhe samc standard has been held to apply to the trial 

court.” (Wwdell  v. Sirpernzarkets General Corp., 189 AD2d 1063, 1064 [3‘“ Dept. 19931, citing, 

Shurgan v. Tcdesro, 179 AD2d 805, 806 [2nd Dept. 1 992]).2 In reviewing awards pursuant lo 

CPLR $ 5501(c), the courts consider such factors as the typc of injury, tlic lcvcl of pain, the age 

of the plairitilT, and the period of time for which thc pain is bciiig calculated. (Garcia v ,  Qz~cciis 

Surf2ic-r C‘orp., 271 AD2d 277 [ l ”  Dcpt 20001; S~ut~rc~zcwski 1’. C’ip o/’Ncw York, NYLJ Aug. 5 ,  

2002 at 20 col 0 [Sup Ct Bronx County]). In order to set aside ajury’s verdict on pain and 

suIIering pursuant to CPLR 

“materially deviated ,from what would be reasonable compensation.” 

5501(c), dcfeiidaiit has the burden of demonstrating that the award 

In the inslant case, both sides subniittcd cascs thcy bclievc to support their positions in 

this regard. I n  Sdop 11. C’ity o f N w  Yurk, 246 AD2d 305 (1” Dept 1998), the plaintiff had the 

saiiie injury and the sanic surgical repair as plaintiff in tlic instaiit casc; tlic only difference was 

that in S‘ciIop, the plaintiff was found to havc atrophy which was cxpcctcd to worseii over time. I n  

that casc the First Department found that the award of two hundred thirty thousand dollars for 

past pain and suffering and four hundred and ninety thousand dollars for future pain and 

sulTering did not deviate materially froni what is reasonable compensation. In Oscrrio v. Mrrrlo 

Equilies, 255 AD2d 132 ( 1  Dept 1998), a sixly one year old man suffered a cornminuted fracture 

olhis  right patella, had orthoscopic surgery to repair the fracture, was casted from ankle lo the 

groin for a niontli and a hair, was put on crutches lor six months, had thirty scssioiis of physical 

A review of S l ~ ~ g a n  reveals that this may not be an accurate reading of S‘hurgcrn ’s 
holding, but that discussion will have to await a law joiinial article or clarilication by a higher 
court. 
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therapy, and it  was opined at trial that he may need a second orthoscopic surgcry and eventually 

total knee replacement. In that case the First Dcpartnicnt licld that it would set aside a past 

damages award of $50,000, a future darnages award of 0, and a loss of consortium award of 0, 

iinless the defendant stipulated to an award of $3 17,500 Tor past pain aiid suffcring, $500,000 for 

future pain and suffering, and a $50,000 for loss oTconsortiuni. Ti1 Rr idg~s  v. City qfNew York, 

18 AD3cl 258 (1" Dept. ZOOS), the First Department sought additurc l'roni $60,000 to $300,000 

for past pain aiid suffcring and from 0 to $50,000 for futurc pain and suffering in a case involving 

a fractured knee, three days of liospitalization, two surgeries, onc Tor open rcduction internal 

fixation, thc sccond for rcinoval of the hardware, a four inch surgical scar, and six wccks of 

incapacitation after the surgery. In Ghitzq) v. City ofivew Yo&, 278 AD2d 102 (1'' Dept.2000), 

the First Department upheld an award Tor $300,000 for past pain and suffcring and $300,000 for 

future pain and suffering for an injury resulting in a ruptured iiiuscle and a ruptured quadriceps 

tendon requiring eight days of hospitalization, lengthy rccovcry, many months in a cast, and a lot 

of pain lcaviiig plaintiff in a progrcssive and debilitated condition. In Alvarclo 1'. City cgNcw 

Yo& 287 AD2d 298 ( 1  '' Dept2002), the First Dcpaitriicnt sought to reduce the jury's verdict 

from $900,000 to $250,000 for past paiii aiid suffcring and from $400,000 to $1 50,000 Tor future 

pain and surrering where the plaintiff' fractured licr riglit patella and was subject to eight days of 

hospitalization for the first surgery and two more days of hospitalization for the second surgery. 

111 Hurr-nu- v. C,'hq/,sfer Finiinciaf Co., L L C ,  21 AD3d 1254 (4"' Dept ZOOS), the Fourth 

Dcpartniciit rcduccd the award from $375,000 to $250,000 for past pain and suffering, and from 

$1,000,000 to $250,000 for future pain and suffering, and from $1 00,000 to $25,000 lor future 

loss of consortium where plaintiff fractured his patella, plaintiff was not totally disablcd, was 

ablc to walk without a limp, has a functional but imperfect patella, but may need surgery in  the 

iiiture. 

Aniong the cases provided by deleendant wcrc cases found in the verdict rcporter. The 

most recent cases whose facts are similar to the instant case are C'unningi~arrt v. Q, Bronx County 

2005, where the jury awarded plaintiff $200,000 for past pain and suffering and $270,000 for 

fiitiire pain and surfering where the injury was the same, but plaintifThad a sccond surgery to 

remove the hardware and a loss of range o r  motion i i i  plaiiitiff s knee; and Perez v. New York 
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Cit,), Bronx County 2002, wlicre thc jury awarded the plaintiff $1,000,000 for past pain and 

suffering and $1,5000,000 lor future pain and sulfering lor the sainc injury, repair by orthoscopic 

surgery but wlicrc thc injury was found to be progressive and could require surgcry in tlic future. 

A coriiparison orthe jury verdicts in these other cases to the jury verdict in the instant 

casc shows that the jury’s award on damages in the case be1oi.e the Court did not materially 

deviate from reasonable compensation. The portion of defendant’s motion seeking the Court to 

set the post judgriiciit interest rate at less the 9% is denied as deleendant lails to attach aiiy support 

for its claims in an achissible fonn. An affirmation by defendant’s attorney that the 9% statutory 

intercst ratc “would grossly over compensate plaintiff because plainliff could not have invested 

in a scciirc invcstmeiit as ofthe dale of the verdict and obtained a 9% return”, is unsupported by 

adiiiissible evidence. The Court, however, grants lhe portion of dcfendant’s motion seeking to 

stay entry ofjudgmciit until the collateral soiirce hearing is held. Accordingly, it is 

ORDERED that delendant’s motion to set aside the verdict as to past and future pain and 

suffering and past loss of consortium is denied; it is further 

ORDERED that the parties appear for a collateral source hearing on Thursday, March 6, 

2008 at 2: 15 pni in Courtrooiii 280 at 80 Cciitrc Street, New York, New York. 

1 ‘I‘his constitutcs thc decision and order of the Court. 

Dated: Fcbniary 6, 2008 
Ncw York, Ncw York 

&’ 
KARhN S. SMITH, J.S.C. 

FEB 1 3 2008 

NEW YORK 
WUNTY CLERK‘S OFFICE 
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