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Plaintiff, 

-against- 

AMERICAN REAL ESTATE HOLDINGS, LP, LEVITZ 
HOME FURNISHINGS, INC., LEVITZ FURNITURE 
CORPORATION, LEVITZ FURNITURE LLC, LEVITZ 
FURNITURE COMPANY OF THE MIDWEST, INC., 
LEVITZ FURNITURE COMPANY OF THE PACIFIC, 
INC,, SEAMAN FURNITURE COMPANY 
INC,, SEAMAN FURNITURE COMPANY OF UNION SQUARE, INC. and 
INTERNATIONAL STORAGE SYSTEMS, INC., 

Third-party Plaintiff, 

-against- 

SEAMAN FURNZTURE COMPANY, INC. and 
SEAMAN COMPANY OF UNION 
SQUARE, INC., 

Second-Third Party Plaintiffs, 

-against- 

HEATLEY INSTALLATIONS, 
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Motion sequence numbers 005,006,007,008 and 009 are hereby consolidated for 

disposition. 

This is an action to recover damages sustained by a worker when he fell from a wooden 

platform of a large furniture racking system, which he WBS in the process of dismantling, while 

inside a warehouse located at 90 Price Parkway in Farmingdale, New York on November 12, 

2001 I 

In motion sequence number 005, defendants American Real Estate Holdings, LP 

(American) and Levitz Furniture Corporation (Levitz) move, pursuant to CPLR 3212, for 

summary judgment dismissing plaintiff Mark Bartlett's complaint as against them and granting 

indemnity as against defendant and third-party plaintiff International Storage Systems, Inc. 

(International) and third-party defendant and second-third party defendant Heatley Installations 

(Heatley). 

Plaintiff cross-moves, pursuant to CPLR 3212, for an order (1) granting summary 

judgment in his favor on his Labor Law 5 240 (1) claim as against defendants American, Levitz 

and International; (2) granting a Special Trial Preference in his favor; and (3) directing that 

plaintiff be entitled to a lower burden of proof due to his cognitive injuries. 

In motion sequence number 006, defendants and second-third party plaintiffs Seaman 

Furniture Company, Inc. and Seaman Furniture Company of Union Square, Inc. (collectively, 

Seaman) move, pursuant to CPLR 3212, for summary judgment dismissing plaintiffs complaint 

as against them. 

In motion sequence number 007, defendant and third-party plaintiff International moves, 

pursuant to CPLR 32 12, for summary judgment dismissing plaintiff's complaint, as well as all 
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cross claims against it. 

In motion sequence number 008, third-party defendant and second-third party defendant 

Heatley moves, pursuant to CPLR 3212, for summary judgment dismissing the third-party and 

second third-party actions against it in accordance with Section 23 of the Massachusetts 

Workers’ Compensation Law which bars all third-party actions against the employer in common 

law; or, in the alternative, in the absence of a finding of “grave injury,” in accordance with 

Section 11 of the New York Workers’ Compensation Law. Heatley also moves for summary 

judgment on the ground that plaintiff’s actions were the sole proximate cause of his injuries. 

In motion sequence number 009, defendants American and Levitz move for an order 

compelling Heatley to provide discovery consisting of various documents and files relating to 

The Hartford Workers’ Compensation Policy, which policy allegedly insures Heatley for the 

losses associated with plaintiffs accident. 

BACKGROUND 

Defendant American, an out-of-possession owner, leased the building where plaintiffs 

accident occurred to defendant Levitz. The building consisted of a furniture showroom, an office 

and warehouse space. Prior to plaintiffs accident, Levitz had sold a large furniture shelving rack 

unit (furniture rack system), as well as other similar units, to defendant and third-party plaintiff 

International. International was in the business of buying, dismantling, selling and then 

reinstalling large furniture rack systems. Pursuant to an oral agreement, which is reflected in 

various invoices and purchase orders, International then hired plaintiff’s employer, third-party 

and second-third party defendant Heatley, to disassemble the furniture rack system and transport 

it to another location. 
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Plaintiff testified that, just prior to his accident, he was in the process of disassembling 

the free-standing furniture rack system while standing on a particle-board deck (the deck) located 

on the third level of the rack. As plaintiff was removing beams from the level above, and 

dropping them onto the deck, the deck broke, causing him to fall and sustain injuries. 

At the time of his accident, plaintiff WFIS not utilizing an available order selector provided 

for use in retrieving furniture at higher levels. An order selector is a piece of equipment 

resembling a forklift, which has a platform upon which a worker can stand. In addition, although 

he was wearing the safety belt provided to him by his employer, plaintiff had not properly 

tethered to the order selector, despite having been directed to do so less than one hour before his 

accident. 

DISCUSSION 

“The proponent of a summary judgment motion must make a prima facie showing of 

entitlement to judgment as a matter of law, tendering sufficient evidence to eliminate any 

material issues of fact from the case”’ (Santiauo v I: i l s k  35 AD3d 184, 185-186 [la Dept 

20061, quoting Winemad v New York Unive & Medical Center, 64 NY2d 85 1, 853 [ 19851). 

The burden then shifts to the motion’s opponent to “present evidentiary facts in admissible form 

sufficient to raise a genuine, triable issue of fact” ( M m e k  v Metr opolitan Museum of Art, 27 

AD3d 227,228 [l“ Dept 20061; Zuckerman v City ofNew YQ rk, 49 NY2d 557, 562 [1980]; 

&Rosa. v City of New York, 30 AD3d 323,325 [l“‘ Dept 20061). If there is any doubt as to the 

existence of a triable fact, the motion for summary judgment must be denied (Rotuba Extruders v 

Cemos, 46 NY2d 223,23 1 [ 19781; -at ed Housing Corporation, 298 AD2d 

224,226 [l’ Dept 20021). 
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LAI30R LAW 8 240 (1) 

Labor Law 5 240 (1), also known as the Scaffold Law (Byan v Morse Diesel, 98 AD2d 

61 5,615 [ lst Dept 1983 I), provides, in relevant part: 

All contractors and owners and their agents ... in the erection, 
demolition, repairing, altering, painting ... shall furnish or erect, or 
cause to be furnished or erected for the performance of such labor, 
scaffolding, hoists ... and other devices which shall be so 
constructed, placed and operated as to give proper protection to a 
person so employed. 

“‘Labor Law 8 240 (1) was designed to prevent those types of accidents in which the 

scaffold ... or other protective device proved inadequate to shield the injured worker from harm 

directly flowing from the application of the force of gravity to an object or person”’ (John v 

Bahwesm, 281 AD2d 114, 11 8 [lSt Dept 20013, quoting Ross v Curtis-Palm Hydro -Electric 

w, 8 1 NY2d 494,50 1 [ 19931). To prevail on a section 240 (1) claim, the plaintiff must 

show that the statute WBS violated and that this violation was a proximate cause of the plaintiff’s 

injuries h g  $e mice$ of New York Citv, 1 NY3d 280,287 [2003]; 

Peke r v Corning Inc., 90 NY2d 21 9,224-225 [ 19971; Torres v M ~ u o e  Colleg e, 12 AD3d 261, 

262 [ 1‘ Dept 20041). 

In spite of defendants’ urging that the court not consider plaintif€‘s cross motion, this 

court will consider plaintiff‘s cross motion for summary judgment in his favor on his Labor Law 

8 240 (1) claim as against defendants American, hvitz and International, along with the timely 

and still-pending motion of defendants American and Levitz (see Jmes v Jamie TowersBou sing 

Companv, 294 AD2d 268,272 [lst Dept 20021, @ 99 NY2d 639 [2003]; Ross v R. H. Mac1 

272 AD2d 87, 87 [ 1‘‘ Dept 20001). 
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Pursuant to a stipulation of discontinuance, dated January 7,2004, plaintiff discontinued 

his claims as against defendant Levitz. As such, Levitz’s motion to dismiss plaintiffs claims as 

against it is denied as moot. 

In addition, in plaintiffs cross motion for summary judgment in its favor, plaintiff stated 

that he does not oppose defendant Seaman’s motion for summary judgment dismissing plaintiff’s 

claims against it, BS Seaman was not the owner of the structure at issue, nor did it function in the 

capacity of a general contractor. Thus, defendant Seaman is entitled to summary judgment 

dismissing plaintiffs claim as against it. 

Initially, it should be noted that the furniture rack from which plaintiff fell was a 

L‘structure’’ within the meaning of the Labor Law, as a structure is viewed as ‘“any production or 

piece of work artificially built up or composed of parts joined together in some definite manner”’ 

(Cun-En Lin v Holy Family M o m  18 AD3d 800,801 [2d Dept 20051, quoting Caddy v 

Interborough Rapid Transit C Q ~ ~ E W ,  195 NY 415,420 [1909]; w g e s  v Ro land’s Excavating 

md Topso il, hc., 24 AD3d 1089,1091 [3d Dept 20051; Pino v&&& Martin Cornp any, 22 

AD3d 549, 55 1 [2d Dept 20051 [shelving, which consisted of metal poles which held shelves, 

itiom, Inc., 270 AD2d 332, was considered a structure for Labor Law purposes]; men v E x ~ o s  

333 [2d Dept 20001 [exhibit, which was composed of interlocking parts, fell within the definition 

. . .  

of a structure]). 

In addition, since the furniture rack is to be considered a “structure” for Labor Law 

purposes, and because plaintiff wm directed to dismantle it, plaintiff was engaged in demolition 

work covered by the Labor Law (Pino v Robert Martin Qmpany , 2 2  AD3d at 552; Sinzieri Y 

Expositions. Inc., 270 AD2d at 332-333). Further, testimony in the record indicates that the 
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furniture rack was being used by plaintiff, as well as other workers, as the functional equivalent 

of a scaffold at the time of plaintiffs accident (see Beard v State ~f New Yoxk , 25  AD3d 989, 

991 [3d Dept 20061 [bridge was deemed functional equivalent of a scaffold where it was being 

used to support claimant and half of the cruise air’s weight as the demolition project proceeded]). 

American moves to dismiss plaintiffs claims against it on the ground that it was an out- 

of-possession owner who lacked notice or knowledge of the work being performed at the site. 

It is well settled that, to recover under Labor Law §§ 200,240 and 241 as a 
member of the special class for whose protection these provisions were adopted, a 
plaintiff must establish two criteria: (1) that he was permitted or suffered to 
perform work on a structure and, (2) that he was hired by the owner, the general 
contractor or an agent of the owner or general contractor 

(v Street Owners Corpor ation, 2 1 1 AD2d 44 1,442 [ 1 at Dept 1995 1. affd 87 

NY2d 93 8 [ 19961; w e n  v Wann ‘ck Vallev Civic & Social Club, 47 NY2d 970,971 [1979]; 

~ m o ~ ~  v M m  20 AD3d 616,617 [3d Dept]. affd a mod 5 NY3d 857 [2005][Labor Law 

causes of action dismissed in absence of proof that owner defendants contracted for work or had 

any notice that plaintiff was on their property until after the accident]; Ceballos v Kau fman, 249 

AD2d 40,40 [lat Dept 19981 [where it was clear that none of the defendants hired, or even knew 

of the retention of the cable television contractor in whose employment plaintiff was at the time 

of the accident, summary judgment dismissing the Labor Law causes of action was properly 

granted]). 

In order for the Labor Law to be applied to an out-of-possession owner, “[tlhere must be 

a connection between the defendant and the worker, ‘whether by a lease agreement or grant of an 

easement, or other property interest”’ (passan te v Peck & Smder Propert ies, LLC, 33 AD3d 980, 

980 [2d Dept 20063, quoting Abbatielln v w a s t e  r Studio Associates, 3 NY3d 46, 51 [2004]). 
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In the case of Abbatiello v Lancaster Studio Associates (supra), the Court of Appeals 

expressly rejected the theory of the Second and Third Departments that “ownership alone” may 

determine whether an owner is liable under Labor Law 5 240 (1) (A; m a l e s  y D & A Food 

Service, 41 AD3d 352, 353 [l” Dept 20071). In Abbatieh, the owner was wholly unaware that 

the injured plaintiff, a cable television technician dispatched to the property in response to a 

complaint of a tenant cable subscriber, was working on the property. In that case, the Court 

made clear that, although the purpose of Labor Law 5 240 (1) is to place the ultimate 

responsibility for safety practices on owners and contractors, rather than on the workers 

themselves, an owner “cannot be charged with the duty of providing the safe working conditions 

contemplated by Labor Law 3 240 (1) for [workers] of whom it is wholly unaware” (Id at 52; 

&lorales v D & A Food S emice, 41 AD3d at 354 [because tenant hired repairmen without 

notlfying or obtaining landlord’s approval, landlord could not be held liable under Labor Law 8 

240 (l)]). Thus, in order to impose liability on an out-of-possession landlord, there must be 

some nexus between the owner and the worker (p& at 50; Sanatass v Consolidated Investifbg 

38 AD3d 332,334 [l“ Dept 20071). 

Here, a review of the record reveals no proof that defendant American contracted for the 

work at issue or that it had any notice whatsoever that plaintiff was on its premises until after the 

accident. In fact, under a triple net lease between American and Levitz, Levitz was responsible 

for all structural and non-structural repairs, maintenance and costs. American did not employ 

anyone to supervise any work on the property. As no nexus has been shown to have existed 

between American and plaintiff in this case, American cannot be charged with the duty of 

providing the safe working conditions contemplated by Labor Law $ 5  240 (1) and 241 (6). Thus, 
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American is entitled to summary judgment dismissing plaintiffs section 240 (1) and 241 (6)  

claims as against it. 

However, as evidence in the record indicates that defendant International not only owned 

the furniture racks at issue at the time of plaintiffs accident, but that it also contracted with third- 

party defendant Heatley for their disassembly and removal, International is to be considered an 

owner of the structure within the meaning of the Labor Law. 

Defendant International asserts that plaintiff's Labor Law 0 240 (1) claim must be 

dismissed as against it, as plaintiff's own negligent actions in not wearing his safety harness, 

despite being told by his employer that he had to be tied off in order to work, as the sole 

proximate cause of his injuries. Where plaintiff's own actions are the sole proximate cause of 

the accident, there can be no liability under Labor Law 5 240 (1) (Robinson v East Medical 

Center. L9, 6 NY3d 550,554 [2006] [plaintiffs own negligent actions in choosing a ladder he 

knew was too short for the work to be accomplished, and then standing on the ladder's top cap in 

order to reach the work, were, as a matter of law, the sole proximate cause of his injuries]; 

,Montgomery v ]F ederal 

u r ;  and Tunnel Auth oritv, 4 NY3d 35,39 [2004] [where an employer has made available 

adequate safety devices and an employee has been instructed to use them, the employee may not 

recover under Labor Law § 240 (1) for injuries caused solely by his violation of those 

instructions]; Blake v NeighbohoQd IJ owing Sew ices of New Yo& C itv. Inc., 1 NY3d at 290). 

Corn oration, 4 NY3d 805, 806 [2005]; 

In a not dissimilar case, Aragon v 233 West 219t Street. Inc, (201 AD2d 353 [lat Dept 

1994]), the plaintiff wm properly granted summary judgment on the issue of liability the court 

found that the collapse of the scaffold was prima facie evidence of a violation of Labor Law 9 
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240 (l), which shifted the burden to the defendants to raise a factual issue on liability. The Court 

noted that “the duty to see that safety devices are furnished and employed rests on the employer 

in the frst instance” and that ‘‘the proximate cause of the scaffold’s collapse was the breaking of 

one of the supporting ropes, not the plaintiffs decedent’s failure to wear a safety harness 

[internal citation omitted]” (id. at 354). 

Here, even if plaintiff was negligent for his failure to properly tether his safety harness, 

utilize the order picker, or for dropping beams onto the decking, the testimony indicates that such 

alleged failures were not the sole proximate cause of his injuries in light of the fact that the 

particle board shelving that plaintiff was utilizing as a scaffold collapsed. Where “the owner or 

contractor fails to provide adequate safety devices to protect workers from elevation-related 

injuries and that failure is _a cause of plaintiffs injury, the negligence, if any, of the injured 

worker is of no consequence [internal quotation marks and citations omitted]” ( ~ ~ ~ v a r w  v 

Weissrnag, 297 AD2d 245,247 [13t Dept 20021). In other words, 

“[elven if the plaintiff wm partially at fault, a worker’s contributory negligence is not a defense 

to a Labor Law 9 240 (1) claim” won iwzko v Ch atham Green, hc, ,  24 AD3d 638,639 [2d Dept 

20051 [although plaintiff had temporarily removed his safety harness, the sole proximate cause of 

the accident was a broken hook which caused the scaffold to fall]; Crew o v Tnad. In c., 294 

AD2d 145,147 [ 1’ Dept 20021). Neither comparative fault nor assumption of the risk is a 

defense to a Labor Law 0 240 (1) cause of action (Bland v M anochen -m, 66 NY2d 452,460 

[1985]; Qos Santos v S tate ofNew Y ork, 300 AD2d 434,434 [2d Dept 20021; &q&f v CL- 

Via Magna Coma ratioq, 11 8 AD2d 485,486 [lBt Dept 19861). 

Thus, defendant International is not entitled to summary judgment dismissing plaintiffs 
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Labor Law 0 240 (1) claim against it, however plaintiff is entitled to summary judgment on the 

issue of liability under Labor Law 0 240 (1) as against defendant International. 

LABORLAW 8 241 (6) 

Labor Law 5 241 (6) provides, in pertinent part, as follows: 

“All contractors and owners and their agents ,.. when constructing 
or demolishing buildings or doing any excavating in connection 
therewith, shall comply with the following requirements: 

* + *  
(6)  All meas in which construction, excavation or demolition 

work is being performed shall be so constructed, shored, 
equipped ... as to provide reasonable and adequate 
protection and safety to the persons employed therein or 
lawfully frequenting such places. ...” 

Labor Law § 241 (6) imposes a nondelegable duty on owners and contractors to provide 

reasonable and adequate protection and safety to workers (g Ross v Curtis-Palmer Hydro- 

Electric Comnanv, 81 NY2d at 501-502). However, Labor Law § 241 (6) is not self-executing, 

and in order to show a violation of this statute, and withstand a defendant’s motion for summary 

judgment, it must be shown that the defendant violated a specific, applicable, implementing 

regulation of the Industrial Code, rather than a provision containing only generalized 

requirements for worker safety (XJ. 

Although plaintif€ alleges multiple violations of the Industrial Code in his bill of 

particulars, with the exception of Industrial Code sections 12 NYCRR 23-1.1 1 (a), 23-1.22 (c) 

(1) and 23-5.1 (c) (l), ( f )  and (g), plaintiff failed to address these Industrial Code violations in his 

moving papers. Thus, this court deems these claims as abandoned, and as such, defendant 

International is entitled to summary judgment on those alleged Industrial Code violations (s 
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GenQVG se v Gamb ino, 309 AD2d 832,833 [2d Dept 20031 [where plaintiff did not oppose that 

branch of defendant’s summary judgment motion dismissing the wrongful termination cause of 

action, his claim that he ww wrongfully terminated was deemed abandoned]). 

In addition, as defendant International failed to address plaintiffs Labor Law 9 241 (6)  

claim against it in any way, International has not sustained its burden of proof so as to be entitled 

to summary judgment dismissing plaintiff‘s Labor Law 9 241 (6)  claim predicated on violations 

of Industrial Code sections 12 NYCRR 23-1.1 1 (a), 23-1.22 (c) (1) and 23-5.1 (c) (l), ( f )  and (g). 

COMMON-LAW NEGLIGENCE AND LABOR LAW 0 200 CLAIMS 

Labor Law 6 200 is a “‘codification of the common-law duty imposed upon an owner or 

general contractor to provide construction site workers with a safe place to work’ [citation 

omitted]” (Cruz v Toscano, 269 AD2d 122, 122 [l“ Dept 20001; see &Q R u s s i n m s  N. 

Picciano & Son, 54 NY2d 3 1 1,3 17 [ 198 11). Labor Law 5 200 (1) states, in pertinent part, as 

follows: 

“1.  All places to which this chapter applies shall be so constructed, equipped, 
arranged, operated and conducted as to provide reasonable and adequate 
protection to the lives, health and safety of all persons employed therein or 
lawfully frequenting such places. All machinery, equipment, and devices in such 
places shall be so placed, operated, guarded, and lighted as to provide reasonable 
and adequate protection to all such persons.” 

Initially, it should be noted that plaintiff only addressed his common-law negligence and 

Labor Law €j 200 claims as against defendant Levitz in his opposition papers, and as plaintiff 

withdrew his claims against Levitz in a prior stipulation, the court need not address these claims. 

In addition, this court deems these claims as abandoned as against defendants American and 

International, and these defendants are entitled to summary judgment dismissing those claims 
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(= Gmovese v G- * ,309  AD2d at 833). 

COMMON-LAW INDEMNIFICATION 

Defendants American and Levitz move for summary judgment in their favor on their 

cross claims for common-law indemnification BS against International and Heatley. ’ In addition, 

Heatley moves for summary judgment dismissing International’s third-party action for 

indemnification and Seaman’s second third-party action for indemnification on the ground that, 

under Massachusetts Workers’ Compensation Law Q 23, all third-party actions against the 

employer in common law are barred. In the alternative, in the event that the court finds that New 

York Workers’ Compensation Law applies to this case, Heatley argues that the third-party and 

second third-party claims against it should be dismissed, m plaintiff has not sustained a grave 

injury and was not hired pursuant to a written contract containing an express indemnification 

provision. 

“TO establish a claim for common-law indemnification, ‘the one seeking indemnity must 

prove not only that it was not guilty of any negligence beyond the statutory liability but must also 

prove that the proposed indemnitor was guilty of some negligence that contributed to the 

causation of the accident”’ (Pem v Gilbert Jobsop Enterprises. Ltd, 14 AD3d 681,684-685 [2d 

Dept 20051, quoting Come ia v Professional Data Management., 259 AD2d 60, 65 [ 1 st Dept 

19991; m t X y  v Mmtefipre Med ical Center/Einstein Medical Center, 10 AD3d 493,495 [lst 

Dept 20041). In the absence of any negligence, a claim for common-law indemnity may be 

established upon a showing that the proposed indemnitor “had the authority to direct, supervise, 

‘It should be noted that, although American and Levitz also cross-claimed for 
contribution as against International and Heatley, they only address common-law indemnification 
in their motion for summary judgment. 
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and control the work giving rise to the injury” m d e z  Y Two East E nd Avenue Apartmu 

Corporatioq, 303 AD2d 556, 557 [2d Dept 20031). 

Here, defendants American and Levitz have not been shown to be guilty of any 

negligence. In addition, although vicariously liable for plaintiffs injuries under Labor Law § 240 

(l), such liability is not tantamount to negligence. Moreover, defendant International did not 

exercise a degree of control over plaintiffs work so as to predicate liability based on common- 

law negligence. In fact, a review of the record indicates that plaintiff s work was supervised 

solely by his employer, Heatley. 

Gerald Zapara (Zapara), International’s president, testified that he contracted with Heatley 

to perform the actual disassembly of the furniture rack system. Zapara maintained that 

International did not supervise or play any role in the removal of the furniture rack system. In 

addition, Zapara stated that International never employed any workers to observe Heatley 

perform ita work. He also noted that it was Heatley’s obligation to provide appropriate safety 

equipment for its workers, although Levitz provided the order pickers at the site. Plaintiff, as 

well as his co-worker, Blumsden, also confirmed that Heatley gave plaintiff all of his instructions 

regarding how to perform his work. 

“General supervisory authority is insufficient to constitute supervisory control; it must be 

erfomed his or her demonstrated that the contractor controlled the manner in which the W t x f T p  

work, Le., how the injury-producing work was performed” (Hughes v T u  C onstructian 

. .  

40 AD3d 305,306 [lgt Dept 20071; Burkoski y Stmture To ne, Inc., 40 AD3d 378, 

380-3 8 1 [ lSt Dept 20071 [defendant construction manager did not exercise degree of control over 

operations of its subcontractors required to predicate liability based on common-law negligence 

14 

[* 15 ]



or violation of Labor Law 6 200 for plaintiffs injuries where construction manager’s personnel 

did not tell subcontractor or employees how to perform subcontractor’s work, despite evidence 

that construction manager monitored safety at the work site and may have been aware of the 

specific condition that caused the accident]). 

Thus, defendants American and Levitz are not entitled to summary judgment in their 

favor on their cross claim for common-law indemnification as against defendant and third-party 

plaintiff International. In addition, International is entitled to summary judgment dismissing 

American and Levitz’s cross claim for indemnification against it. 

However, before deciding whether defendants American and Levitz are entitled to 

summary judgment in their favor on their cross claim for indemnification as against Heatley, and 

whether Heatley is entitled to summary judgment dismissing International’s third-party claim and 

Seaman’s second third-party claim for indemnification as against it, the court must first conduct a 

choice of law analysis to determine which of the following applies: Massachusetts Workers’ 

Compensation Law 6 23, which bars third-party claims against an employer, or New York 

Workers’ Compensation Law, which allows third-party claims against employers where it can be 

demonstrated that plaintiff suffered a “grave injury,’’ or where plaintiff was hired pursuant to a 

written contract containing an express agreement to indemnify. 

“The first step in choice of law analysis is determining whether an actual conflict exists 

between the jurisdictions involved” (K.T. v Dah 37 AD3d 107, 110 [Id Dept 20061; Matter of 

Allstat e Insurance Comnmv TS tolarz - - New Jersey Man ufacturers want e Compmy . I, 81 

NY2d 2 19,223 [ 19931; J3odea v TransNat Exprw. hct, 286 AD2d 5,  8 [4* Dept 20011). As 

indicated above, a conflict between Massachusetts and New York law exists. 
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“Once an actual conflict is established, the court must turn to consideration of which 

jurisdiction, ‘because of its relationship or contact with the occurrence or the parties, has the 

greatest concern with the specific issue raised in the litigation”’ (A, quoting Babcock v Jackson, 

12 NY2d 473,481 [1963]). This so-called “interest analysis” (s Coaney v Osgood Machinen, 

Inc.. 8 1 NY2d 66, 72 [ 1993 I) raises two inquiries: “( 1) what are the significant contacts and in 

which jurisdiction are they located; and, (2) whether the purpose of the law is to regulate conduct 

or allocate loss” wb P roperties Corn - oration, 84 NY2d 5 19,521 [ 19943; 

Boy Scouts Q f America, 65 NY2d 189,197 [ 19851). 

“In applying the interest analysis test, we must first determine ‘what are the significant 

contacts and in which jurisdiction ... they [are] located”’ (Bodea v TrmsNat m e s  s. Inc., 286 

AD2d at 9, quoting Padula v Lilarn Propea ‘es Corporation, 84 NY2d at 521). In this case, the 

significant contacts are the domiciles of the parties and the place of the tort (s 

plaintiff and his employer, Heatley, are domiciliaries of Massachusetts; American, Levitz, 

International and Seaman are domiciliaries of New York; and the place of the tort is New York. 

“We must next determine whether the purpose of the law is to regulate conduct or 

allocate loss” (see id.; Pad- Pmmti  es Corporatios, 84 NY2d at 521). “The Court of 

Appeals has differentiated loss-allocating from conduct-regulating rules with the explanation that 

loss-allocating rules are applicable once there is admittedly tortious conduct, while conduct- 

regulating rules are those people use as a guide to governing their primary conduct” (K.T. v 

Dash, 37 AD3d at 112-1 13; Schultn v ROY Scouts of &I erica, 65 NY2d at 198). Loss-allocating 

laws are those that “prohibit, assign, or limit liability after the tort occurs” (Padula v & 

Properties Cornorat ioa 84 NY2d at 522). The New York Court of Appeals has held that New 

at 9). Here, 
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York’s Workers’ Compensation Law is a loss-allocation rule -w 81 

NY2d at 74-75; see Mihalic v K-Mart of Amsterdam. N.Y., 363 F Supp 2d 394,400 [ND NY 

2005 I). 

Where the conflicting laws are loss-allocating, as in the instant case involving a conflict 

of workers’ compensation laws, a court should apply one of the three rules set forth in the case of 

Neumeier v K U  r (31 NY2d 121,128 [1972]) ( U i c  v K-Mart of A- erdam, N,Y,, 363 

F Supp 2d at 400; Bode a v TransNat Express. h c., 286 AD2d at 9). The rules set forth by the 

Court in Neeme ia, wherein it determined whether Ontario’s guest statute applied to a New York 

defendant, have since been applied to other tort actions involving conflicting loss-allocation laws 

@gg Bpdea v TrmNat b p  ress. Inc., 286 AD2d at lo). 

“The first Neutneia rule applies when the parties share a common domicile; in that 

situation, the law of the common domicile controls” (Bodea v TransNat w r e a  s. Inc., 286 AD2d 

at 10; Cooney v Osgood M achinew, Inc,, 8 1 NY2d at 73). The second Neumeier rule, which 

essentially adopts a “place of injury” test, “applies when the parties are domiciled in different 

states, the situs of the tort is in a state in which a party is domiciled, and ‘the local law favors the 

respective domiciliary”’ (,&; quoting Cooney v Qgg~ od Machinew. 

The third 

81 NY2d at 73; id-)* 

rule applies in situations when parties art domiciled in different states with 

conflicting local laws. In that case, “the law of the situs of the tort usually applies, unless ‘it can 

be shown that displacing that normally applicable rule will advance the relevant substantive law 

purposes without impairing the smooth working of the multi-state system or producing great 

uncertainty for litigants’” (a, quoting Neumeies v er, 3 1 NY2d at 128). Where the 

interest of each jurisdiction in enforcing its laws is “roughly equal,” the situs of the tort is 
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considered an appropriate tie-breaker, as “that is the only State with which the parties have 

purposely associated themselves in a significant way” (Coonev v Osgood Ma a n e m .  Lnc., 8 1 

NY2d at 74; see Thompson v International Rw iness M a c b s  Corporation 862 F Supp 79’82 

[SD NY 19941 [wherein a Massachusetts resident was injured while employed by a 

Massachusetts corporation and while on the New York premises of a New York corporation, the 

Court found troublesome the “[ilnability of a New York property owner hiring a Massachusetts 

contractor to obtain any relief from tort damages if the contractor was actually negligent and for 

that reason responsible for an accident”]). 

A straightfonvard application of the second NeumdeE rule, which specifies that, where 

the parties are domiciled in different states and the local law favors the respective domiciliary, 

the place of injury governs, applies to this case @gg G l u t  v ABC P a v h  Comn any. Inc. (247 

AD2d 871, 872 [4* Dept 19981 [wherein an Ohio resident of an Ohio employer was killed on the 

job in New York, the plaintiff brought suit against a New York company, which impleaded the 

Ohio employer. The Court allowed the action under New York’s Workers’ Compensation Law, 

because in the case of irreconcilable interests, Ohio’s Worker’s Compensation Law barred 

contribution suits where benefits had been paid; held the place of the tort governed). 

Here, New York law favors its domiciliaries in that the third-party claims against Heatley 

for indemnification would survive under New York law in the event that plaintiff is found to 

have sustained a “grave injury.’’2 The Massachusetts Workers’ Compensation Law favors third- 

party defendant Heatley in that it would bar the third-party claim and relieve it of liability (= 

21t should be noted that no written contract existed between International and Heatley by 
which Heatley expressly agreed to contribution or indemnification of the claimant asserting the 
cause of action for the type of loss suffered. 
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Jvlihdic v K-Mart of Amsterdam, N.Y., 363 F Supp 2d at 401). As competing laws favor their 

domiciliaries in this case, New York law will be applied to the third-party action, as the law of 

the place of injury is to be applied. 

Section 11 of the Workers’ Compensation Law prescribes, in pertinent part, as follows: 

For purposes of this section the terms “indemnity” and c‘contribution’’ shall not 
include a claim or cause of action for contribution or indemnification based upon 
a provision in a written contract entered into prior to the accident or occurrence by 
which the employer had expressly agreed to contribution to or indemnification of 
the claimant or person asserting the cause of action for the type of loss suffered. 

An employer shall not be liable for contribution or indemnity to any third person 
based upon liability for injuries sustained by an employee acting within the scope 
of his or her employment for such employer unless such third person proves 
through competent medical evidence that such employee has sustained a “grave 
injury” which shall mean only one or more of the following: death, permanent and 
total loss of use or amputation of an arm, leg, hand or foot, loss of multiple 
fingers, loss of multiple toes, paraplegia or quadriplegia, total and permanent 
blindness, total and permanent deafness, loss of nose, loss of ear, permanent and 
severe facial disfigurement, loss of an index finger or an acquired injury to the 
brain caused by an external physical force resulting in permanent total disability. 

“An employer’s liability for an on-the-job injury is generally limited to workers’ 

compensation benefits, but when an employee suffers a ‘grave injury’ the employer also may be 

liable to third parties for i n d e d c a t i o n  or contribution” (Rubeis v &ma Club. In c.,3 NY3d 

408,412413 [2004]). “[Tlhe moving party bears the burden of establishing an absence of grave 

injury; it is not the burden of the party moved against to show the presence of a grave injury’’ 

-g, 289 AD2d 790,793-794 [3d Dept 20011). 

The Court in Rube i s  v Aqua Club. Inc, (m) considered that, as the Workers’ 

Compensation Law deals with employment benefits, and the term “disability” generally refers to 

inability to work, “a brain injury results in ‘permanent total disability’ under section 11 when the 
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evidence establishes that the injured worker is no longer employable in any capacity” (id. at 4 13, 

4 17; Chelli v Bank Associates, LLG ,22 AD3d 78 1,783 [2d Dept 20051 [Court considered that 

“permanent total disability” envisioned by Legislature relates to the injured party’s employability 

and not to his or her ability to otherwise care for himself or herself and function in a modern 

society]; Way Y G rantling, 289 AD2d at 792). 

Here, due to conflicting expert opinions put forth by the parties in this case, material 

issues of fact exist as to whether plaintiff sustained a grave injury so as to render him incapable 

of employment in any capacity (m Menden v U nion Theolsaical $e in Citv Q ~ N ~ w  Ywk, 

26 AD3d 260,261 [ lst Dept 20061 [although plaintiffs physicians concurred that he had suffered 

brain injury resulting in permanent disabilities, an issue of fact existed as to whether plaintiff had 

been rendered incapable of employment in any capacity]; Qlszewski v Pax k Terrace GardeJls, 

&, 18 AD3d 349,35 1 [ 1 Dept 20051 [record was insufficient to determine whether plaintiff 

was unemployable in any capacity]). 

“Conflicting expert evidence concerning the nature and extent of an alleged ‘grave injury’ 

under Section 1 1 is especially likely to preclude summary judgment” (Solorio v Asplundh Tree 

Expert Comtmy, 402 F Supp 2d 490,497 [SR NY 20051 [summary judgment denied where 

there existed conflicting expert opinions as to whether plaintiff suffered a grave injury]). Thus, 

this issue must be determined at trial, and defendants American and Levitz are not entitled to 

summary judgment in their favor on their cross claim for indemnification as against Heatley. 

Because Heatley is not entitled to summary judgment dismissing International and Seaman’s 

claims for indemnification as against it, the court need not address that part of Heatley’s motion 

for summary judgment in his favor on the ground that plaintiffs actions were the sole proximate 
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cause of his injuries. 

PLAINTIFF’S CROSS MOTION FOR LESSER B W E N  OF PROOF 

Plaintiff seeks an order directing that he be entitled to a lower burden of proof due to his 

cognitive injuries. “A plaintiff who suffers amnesia as a result of a defendant’s acts is not held to 

as high a degree of proof in establishing his right to recover for injury as a plaintiff who can 

describe the events” @ a v e r  v Dreis &- Manu facturing Company, 67 NY2d 328,333 

[ 19861; $chechter v Klanfer , 2 8  NY2d 228,232 [1971 I). “It is only where the memory loss has 

effectively prevented a plaintiff from describing the occurrence that invocation of the rule of 

Schechter v x ( ; I e  is warranted” (Jarrett y 
’ 

’ 67 AD2d 396,403 [la‘ Dept 19791 

[plaintiff gave a sufficient description of the occurrence to make application of a lesser degree of 

182 AD2d 670,670 [2d Dept 19921). . .  proof improper]; m b b o n  v Co Unty of m $ a &  

In the case of Scbechter v Hanf er (SUTlra), wherein the plaintiff, who was injured while 

operating a motorboat, was unable to recall the events of his accident, the Court noted: 

The danger is, of course, that amnesia is easily feigned. The dangers may be 
ameliorated. Plaintiff has the burden of proof on the issue of amnesia as on other 
issues. A jury should be instructed that before the lesser burden of persuasion is 
applied, because of the danger of shamming, they must be satisfied that the 
evidence of amnesia is clear and convincing, supported by the objective nature 
and extent of any other physical injuries sustained, and that the amnesia was 
clearly a result of the accident 

(Scbe chter v Klanfer, 28 NY2d at 232; sawyer v Dreis & Krurn~ Mmu facturing Company, 

67 NY2d at 333-334). 

“In the absence of expert evidence establishing a loss of memory and its causal 

relationship to defendant’s fault, the jury may not consider the question or apply a lesser degree 

of proof in evaluating plaintiffs claim” (sawyer v Dreis & h n i p  M a n d  acturw Cornnmy, 67 
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NY2d at 334 [wherein plaintiff relied solely upon his own statement that he had no memory of 

the event of his accident and of the circumstances surrounding it; the Court held that the plaintiff 

did not satisfy his burden in establishing his entitlement to a lesser degree of proofl). 

On this record, it is clear that plaintiff, although he suffers from a memory defect caused 

by his accident, is not entitled to application of this rule. When plaintiff was asked if, other than 

taking medication, there was any reason that he was not able to testify in his deposition, plaintiff 

replied in the negative. 

Plaintiff, who at the time of his deposition was taking medications for depression, anger 

and seizures, testified that his memory has been affected as a result of his accident. Plaintiff 

maintained throughout his deposition that he has no recollection of the date of his accident or the 

events of that day. When asked about what he was doing at the time of his accident, he did not 

even remember going to work. 

However, plaintiff was able to testify in detail about various facts concerning his personal 

history. In addition, plaintiff was able to state that his employer used to give him a ride to work, 

gave him work instructions and provided him with his tools. Plaintiff also remembered the 

nature of his former work, aa well as the types of equipment needed to perform his work. 

PlaintiiTnoted that he also understood that if he did not wear his safety equipment, he might 

become hurt. 

In support of his motion for a lesser burden of proof, plaintiff put forth the medical report 

of Dr. Steven Newman. In his report, which was based on Dr. Newman’s evaluation of plaintiff 

on September 15,2005, Dr. Newman concluded that plaintiff had bi-hemispheric dysfunction, a 

history of post-traumatic seizures and poor mentation. However, his report does not indicate that 
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plaintiff is not able to remember details of his accident. 

In addition, based upon his January 15,2007 evaluation of plaintiff, Dr. Richard Schuster 

noted in his medical report only that plaintiff suffered from short-term memory loss. In fact, a 

review of the subject report indicates that plaintiff was quite able to remember and report a 

number of facts concerning his personal history. 

Further, on October 10,2004, a report was generated by Dr. Brian Healy, wherein Dr. 

Healy stated that, although plaintiff reported frequent forgetfulness of recent events and of things 

and people he had known a year or more before, plaintiff rarely reported losing things or 

forgetting things he needed to do or had agreed to do. No mention was made in Dr. Healy’s 

report BS to whether plaintiff suffered from amnesia. Thus, as plaintiff has failed to prove by 

clear and convincing evidence that he suffers from amnesia, plaintiff is not entitled to a lower 

burden at the time of trial. 

It should also be noted that plaintiffs co-worker, Blumsden, was able to testify in detail 

as to his first-hand observations of the events leading up to plaintiffs accident, including how 

plaintiffs work was being performed, what safety instructions were given to plaintiff, whether 

plaintiff was properly utilizing his safety harness, where plaintiff was standing and what plaintiff 

was doing immediately prior to his accident. Thus, as here, where the parties are on equal 

footing insofar as accessibility to the facts, there is no need to afford preferential treatment (s 

Gavle v City of New Yo&, 256 AD2d 541,542 [2d Dept 19981; Fitznjbbon v Countv of Nass au, 

182 AD2d at 670). 

PLAINTIFF’S CROSS MOTION FOR TRIAL PREFERENCE 

CPLR 3403 (a) (3) allows for a trial preference in an action in which the interests of 
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justice will be served by an early trial. Under the circumstances of this case, and in light of 

evidence of plaintiff’s indigency, plaintiff‘s application for a trial preference is granted in the 

interests ofjustice & ShQmron v Fuks, 26 AD3d 304, 305 [lat Dept 20061 [in consideration of 

defendants’ finances, court granted trial preference]; Smith v City of N ew York, 5 AD3d 759, 

759 [2d Dept 20041 [plaintiff was entitled to trial preference on ground of indigency where she 

was receiving public assistance, food stamps and medical assistance due to her indigency]; 

v Kazel, 265 AD2d 527, 528 [2d Dept 19991). Plaintiff testified that he currently resides in a 

homeless shelter in Chicago, which provides food to him. Plaintiff, who has not worked since 

his accident, also testified that he does not know if he can care for himself. Plaintiff also stated 

that he receives no workers’ compensation and does not have a bank account. 

In addition, in hi9 medical report, Dr. Schuster concurs that, as a result of plaintiffs brain 

injury, plaintiff is indigent and existing in a city shelter. Kim Allen, the manager of the facility 

where plaintiff currently resides, stated that at the time that plaintiff was referred to the facility, 

plaintiff had been wandering the streets in Chicago for several days. She also maintained that, 

other than cashing his Social Security Disability checks, plaintiff does not manage his own 

finances. Thus, plaintiff is entitled to trial preference in this action. 

AMERICAN AND LEVlTZ’S MOTION TO COMPEL VARIOUS DISCOVERY 
DOCUMENTS FROM HEATLEY 

As Heatley will be subject to common-law liability based on negligence in the event that 

plaintiffs brain injury is deemed a “grave injury’’ within the meaning of Workers’ Compensation 

Law Section 1 1, defendants American and Levitz move for an order compelling Heatley to 

provide certain discovery relating to the Workers’ Compensation and Employer’s Liability Policy 
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from The Hartford, which policy allegedly insures Heatley for the losses associated with 

plaintiffs accident. Specifically, defendants American and Levitz seek a completed certified 

copy of The Hartford Workers’ Compensation Policy, all endorsements to this policy, the 

insurance application and related documents, letters tendering plaintiffs claim and the third-party 

action to The Hartford, any responses sent by or on behalf of The Hartford, the underwriter’s file 

a d o r  notes and any other documentation reflecting the amount of employer’s liability coverage 

available to Heatley for the losses herein. 

American and Levitz assert that Heatley procured both a general liability and workers’ 

compensation liability policy from The Hartford for the policy period inclusive of the date of the 

loss herein, and that the policy, which was issued in Massachusetts, carries a $100,000 coverage 

limit. However, an endorsement in the policy allows for the limits required by the state in which 

the work and injury occurred, if different from the limits afforded in Massachusetts. New York 

recognizes no liability limits in the Workers’ Compensation and Employer’s Liability policies 

(Qneida J,td. v Utica Mu tual I n s u r m  Compw,  263 AD2d 825,825-826 [3d Dept 19991). 

American and Levitz contend that a review of the subject documentation might shed light on the 

amount they might expect to receive, as the amount of workers’ compensation coverage afforded 

to Heatley under The Hartford policy will determine the success of an affective pass through of 

any statutory liability imposed from the defendants to Heatley. 

In opposing the motion, Heatley notes that counsel for American and Levitz have already 

filed a similar motion seeking the same or similar relief requesting insurance information from 

Heatley in a pending declaratory judgment action in Nassau County previously brought by 

defendant International. In that case, declaratory action proceedings were commenced by 
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Transcontinental Insurance Company and International against The Hartford Fire Insurance 

Company with regard to whether The Hartford was obligated to defend and indemnify 

International under Heatley’s general liability policy. 

Heatley maintains that it already fully complied with the requested insurance discovery on 

both November 7,2005 and October 23,2006, at which times Heatley provided to all parties a 

certified complete policy of insurance, including The Hartford Workers’ Compensation and 

Employer’s Liability Policy, which it has attached to its opposition papers. In addition, Heatley 

asserts that it is not in possession of the requested documents in the declaratory judgment action, 

m it is being handled by counsel for The Hartford. In addition, Heatley argues that it does not 

have access to the insurance files, underwriters’ files and coverage opinions which reference any 

interpretation of the meaning of insurance clauses or declarations of the policy at issue. 

Here, as all discoverable insurance policies have been provided previously by Heatley, 

American and Levitz are not entitled to an order compelling Heatley to produce the discovery 

documents requested in their motion. 

CONCLUSION AND ORDER 

For the foregoing reasons, it is hereby 

ORDERED that the part of American Real Estate Holdings, LP’s (American) motion, 

pursuant to CPLR 3212, for summary judgment dismissing plaintiff Mark Bartlett’s complaint 

against it is granted; and the complaint is severed and dismissed as to this defendant, and the 

Clerk is directed to enter judgment in favor of this defendant, with costs and disbursements as 

taxed by the Clerk; and it is further 

ORDERED that the part of defendant Levitz Furniture Corporation’s (Levitz) motion, 
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pursuant to CPLR 3212, for summary judgment dismissing plaintiff's complaint against it is 

denied as moot; and it is further 

ORDERED that the parts of defendant and third-party plaintiff International Storage 

Systems, Inc.'s motion, pursuant to CPLR 32 12, for summary judgment dismissing plaintiffs 

Labor Law $ 9  240 (1) and 241 (6 )  claims predicated on violations of Industrial Code 12 NYCRR 

$ 8  23-1.11 (a), 23-1.22 (c) (1) and 23-5.1 (c) (l), (f) and (g) as against it are denied; and it is 

further 

ORDERED that the parts of International's motion, pursuant to CPLR 3212, for 

summary judgment dismissing plaintiff's common-law negligence and Labor Law 5 200 claims, 

as well as American and Levitz's cross claims for indemnification as against it, are granted; and 

it is further 

ORDERED that the parts of defendants American and Levitz's motion, pursuant to 

CPLR 3212, for summary judgment in their favor on the issue of indemnity a~ against defendant 

and third-party plaintiff International Storage Systems, Inc. (International) and third-party and 

second third-party defendant Heatley Installations (Heatley) are denied; and it is further 

ORDERED that the parts of plaintiffs cross motion, pursuant to CPLR 3212, for 

summary judgment in his favor on his Labor Law 5 240 (1) claim as against defendants 

American and Levitz and directing that plaintiff be entitled to a lower burden of proof due to his 

cognitive injuries are denied; and it is further 

ORDERED that the parts of plaintiffs cross motion, pursuant to CPLR 3212, for 

summary judgment in his favor on his Labor Law 8 240 (1) claim as against International, and 

granting a Special Trial Preference in his favor are granted; and it is further 
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ORDERED that defendants and second-third party plaintiffs Seaman Furniture 

Company, Inc. and Seaman Furniture Company of Union Square, Inc.’s (collectively, Seaman) 

motion, pursuant to CPLR 3212, for summary judgment dismissing plaintiffs complaint as 

against them is granted; and the complaint is severed and dismissed as to this defendant, and the 

Clerk is directed to enter judgment in favor of this defendant, with costs and disbursements as 

taxed by the Clerk; and it is further 

ORDERED that third-party defendant and second-third party defendant Heatley ’s 

motion, pursuant to CPLR 3212, for summary judgment dismissing the third-party and second 

third-party actions against it is denied; and it is M h e r  

ORDERED that defendants American and Levitz’s motion for an order compelling third- 

party and second third-party defendant Heatley to provide discovery is denied; and it is further 

ORDERED that the remainder of the action shall continue. 

* Hon. Walter . Tolub J.S.C. 

28 

[* 29 ]


