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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: &A- PART 37 
Index Number : 601 979/2007 
SZABO, THOMAS 

BROADSTREET GROUP LLC 
Sequence Number : 001 

DISMISS COMPLAINT 

vs 
INDEX NO. 

MOTION DATE I 

MOTION SEQ. NO. 

MOTION CAL. NO. 

The following papers, numbered 1 to were read on this motion to/for 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits .., 
Answering Affidavits - Exhibits 

Replying Affidavits 

PAPERS NUMBERED 

.- 

Cross-Motion: 3 Yes ~ N O  ' 

Upon the foregoing papers, it is ordered that this motion 

--- - . - - .. ... 

Check one: 5, FINWA. P (J SlTlON 8 NON-FINAL DISPOSITION 
Check if appropriate: OT POST REFERENCE 
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I 

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: 

THOMAS SZABO, 

PART 39 
-X - _ _ _ _ - - - _ _ - - - _ _ _ _ - _ _ - - - - - - - - - - - - - - - _ - - -  

P laiiit i ff, Iii’dex No. 001 97‘3107 

-against- 

BROADSTREET GROUP LLC and 
POSITIVE FINANCIAL SERVICES LLC, 

I n  this action, plaiiitiff Tliotnas Szabo (“Pla 

Broadstreet Group LLC and Positive Financial Services LLC (collectively, “Dcfendants”), 

alleging breach of contract, unjust enrichment, tortious interference with business relations, atid 

dehiiiation. Defendants now niove to dismiss thc breach o r  contract claim on Stattitc o f  Fraticls 

groiiiids pursuant to CPLR 32 1 1 (aj(5 j, and the causes or  action [or tinjust enricliliienl a ~ i d  

tortious interference with busiiicss relations [or failure lo state a claim pursuaiil to CPLR 

321 1(a)(7). Defendants do not seek dismissal of the defamation claim at this time. 

For the rcasons set fo1-h bclow, Defendants’ motion is granted as to the secoiicl cause of 

action, the iiiijust enrichment claim, and otherwise denied as .to the first and third catiscs of 

act ion. 

Fo cts 

The Complaint alleges that from August 2005 to May 2006, Szabo performed services for 

defcndants in coiiiiection with the piirchase and sale of thirty live iiisurance aiid ai i i iui  ty policies 

pursuant to an oral agreemiit which provided that, inler Liliu, Szabo woiild rcceive 5% 01’ [lie 
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total coininissions earned by Defendants. Szabo asserts that he provided the expertise necessary 

for Defendants to engage in instil-ance arbitrage, a spccialized niche in the insurance industry 

which Defendants had not developed before. Specifically, Plaintiffs work elitailed findirig an 

arbitrage (a “difference in piicing”) between a life insurance policy and an aniiiiity policy ciii the 

same insured, and a fiiiancial institution providiiig the funds for the premiiinis pursuaiii to a11 

agreement with the Defendaiits. (PI’S Aff. 1111 3, 4 , )  While working Tor the Deieiidants, Szabo 

developed procedures for coordinating the transfer of information between the insured, the 

Defendants, and the iinderwriters, created spreadslieets to track the pi-ogi-ess and coiiiplelion 01‘ 

the documents necessary for the closing of each individual policy, and was involved in the 

research aiid rccruiting of prospective policyholders. (PI’S Aff. 1111 5 ,  6.) Plaintiff asserts that 

pursuant to the oral agreement the Defeiidaiits owed him $155,503.42, biit paid him only tlie stini 

of $32,072. Thus, he claims that the Defendants still owe him $123,43 1.42. 

The Coinplaiiit also alleges that in lune 2006, after leaning that Plainliff had coiiiiiienc~ed 

einployinent with Berlin Atlantic AG (“BAC”), the Defendants engaged in a pattern a id  practice 

or disparagement, Specifically, 011 June 14, 2006, the Defendants, through an individual ii;1111ccI 

Ali Kewfi, made tlic followiiig deTaming statements to BAC: 

(a) Mr. Szabo “is a New York life agent as an employee and 
getting health benefits and other things and he was suppose[d] to 
resign and he did not aiid that was a coiiflict of interest;” 
(b) Mr. Szabo iiwas not honest with Broadstreet people;” 
(c) Mr. Szabo “is in dcprcssion and under inedication a i d  because 
of that he stayed as a n  employee with New York Life to maintain 
the health beiief?t[s].” 

(Cornpl. 117 20, 38,) Plaintiff alleges that as a result of these statements his good will and 

business reputation were damaged and that BAC termitiated him. 
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Discussion 

I. Breach of Contract Claim. 

Defendants contend that the oral contract at issue is unenforceable under the Statute of 

Frauds and that the breach of coiitract claim should be dismissed on the grounds that Plaintiffs 

alleged activities in connectioii with the sale and purchase of insiirance policies fall williin llic 

statute’s definition of services rendered in negotiating a business opportunity. 111 opposition, 

Plaintiff conteiids that his contract was one for coiiiniissions on sales and purchases of insurance 

policies and as such it  iieedcd not bc In writing to be enforceablc. 

General Obligations Law 4 5-701, which codifies New York law iregarding the stalutc of 

frauds, provides in relevant part as follows: 

(a) Evei-y’agi-eement, proriiise or undertaking is void, unless i t  or 
some note or iiiemoraiidiiin thereof be in writing, and siibscribed 
by the party to be charged therewith, or by his lawful agent, if such 
agreeimeiit, promise or undcrtakirig: 

(IO) Is a contract to pay compensation for services rcndered in 
negotiating . , . the piirchase, sale, exchange . . , of a business 
opportunity, business, its good will, inventory, fixtures or an 
interest therein , . . . “Negotiating” includes procuring an 
introduction lo a party to the transaction or assisting in the 
negotiation or consummation of the transaction. 

Geii.01~1. Law 5-701 (a)( IO). 

The Court of Appeals dealt wilh the applicability of Subsection 10 in F / w d / ~ ~ u / ~  1’ 

Chemicitl Corzstriiction Coup., 43 N.Y.2d 260 (1 977), and explained that ‘‘[this] statute, wliich 

has had its difficulties of interpretation, applies to various kinds of iiitei-niecliaries who pcrf‘oiiii 

limited services in  the consummation of certain kiiids ofcoinmercial traiisac~ioiis.” lrl. at 266 

Its purpose is to protect principals from unfunded claims for commissions and finders’ fees since 
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“the imporlalit services of a n  inleriiiediary may be acconiplished in the coiii-sc of  a few and evcii 

momentary conversations, [and] false or exaggerated claims can be asserted easily aiicl dispi-o\;ed 

only with difficulty.” Id. Based on those considerations, the Court 111 Freeilmiin held that 

plaintiffs “limited and transitory” activity “in bringins about between principals an enterprise of 

sonic complexity or an acquisition o f a  si~~nitlcant interest in an enterprise” fell within the scopc 

of the statutory tenn “business opportunity.” Id. at 267. 

In the instant case, viewing the facts alleged in the light most favorable to the noli- 

moving party, Szabo’s role in connection with the purchase and sale of iiis~irance policies on 

behalf of  the Defendants was different fi-on1 t h a t  of an inteunediary. Szabo has alleged t h a t  he 

developed and closed thirty life insurance policies through premium financing over a period of 

about ten months. His activity was not “limited and transitory,” nor was i t  acconiplished iii thc 

course of few conversations or targeted at providing Defendants with the opportiinity to accluii-c ;I 

business or a portion o f a  business. Deleendants rely heavily on Ostuove 1’. Michrrefs, 259 A.D.2d 

21 1 (2d Dep’t Z O O l ) ,  for the proposition that Subsection 1 0  applies to agrcenients by brokers for 

commissions. In Ostrove, the plaintiff, an insurance broker, contacted the defendant, an 

insurance salesman, with infonnation about an opportunity to sell policies to a third party 

hospital; thereafter, the defendant did virtually all the work of developing and selling the 

policics. After revicwing the trial testimony, tlic Court coiicluded that plaintirfs role was t h a t  0 1 ’  

an ititelmediary in that i t  was limited to introducing the defcndant to tlic hospital. Osi/-o\!e, 280 

A.D.2d at 213. Here, there is no indication at this juncture that Szabo’s role was that o f a  11iei.e 

intermediary as the plaintiff in Ostrove. Moreover, ayrecments entitling a plaintiff to 

coiniiiissions on sales or pui-chases of insurance policies, as i t  appears to be the case here, do not 
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require a writing to be enforceable, as long as they may be perfonned within onc year. Apostolos 

v. R.D. T. Brokeruge C‘orp., 159 A.D.2d 62, 66 ( 1  ’‘ Dep’t 1990); .see (rho C’iiriuo v. MlitLiug, 2 5 0  

A,D.2d 800 (2d Dep’t 1998); Diclrersorz v. Dickerson Agency, 127 A,D.2d  983 (4th Dep’t 1987). 

Thus, the breach of contract claim remains. 

r[. 

Plaintiffs second cause of action for uiijiist enrichment must be disiiiissed for fai lui-e to 

Quantum Meruit/ Unjust Eizricliiiient Claim. 

state a claim. Szabo and Defciidants had a valid and enforceable oral contract providing foi- 

commissions on sales and piirchases of insurance policies. Unjust enricliinent i s  a quasi- 

contractual claim which nisy not be maintained where there is a contract betweeii the parties 

covering the same subject matter. Goldstein v. TIBC World Murkets Corp., 6 A.D.3d 7 0 5  ( I ”  

Dep’t 2004) (citing ClLirlc-Fil~p./-,otriclc, Iizc. v. Long Is. R. R Co.. 70 N.Y.2d 382 ( I  987)). 

111. 

Defendants argue that Plaintiffs third cause of action, t1ic tortious interference with 

Toi-tious Intei.ferciice With Business Relations Claim. 

business relations claim, should be dismissed as redundant of his defamation claim on the 

grounds that the damages sought are for harm to plaintiffs business reputation. Iiiasiiiuch i ts 

PlailltiKhas alleged that he was terminated by BAC as a result of stateinents attributable to the 

Defeiidants, his tortious interference claim seeks redress for damages distinct fioiii those allegcd 

in his defamation claim for injiiry to his busiiiess reputation. See Dohies v. Bmj7~1,  273 A ,  D.21 

776 (3d Dep’t 2000). Thus, the third cause of action remains. 

Based on the foregoing, it  is hereby 

ORDERED that Dekiidants’ motion to dismiss is ga i t ed  to the extent that the second 
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cause of actioii in  the complaint is severed aiid dismissccl, and i t  is r~rther- 

ORDERED that tlic action is continued as to the firs[, third and fourth caiises ol'acrioii 

stated in Plaintiffs complaint, and it is further 

ORDERED that the parties arc directcd to appear for a status coiifcrence on Mal-ch I I" ' ,  

2008, at 9:30 a.m. in courlrooni 208, 60 Centre Street, New York, New Yorlc 10007. 

Dated: February 11 ,  2008 

Enter: 

Helen E. Freedman, J.S.C. 
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