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At an IAS Term, Part 13 of the Supreme Court of 
the State of New York, held in and for the 
County of Kings, at the Courthouse, at Civic 
Center, Brooklyn, New York, on the 8'h day of 
February, 2008. 

P R E  S E N  T: 

HON. HERBERT KRAMER, 
Justice. 

-X . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
PAUL DI:FILLIPO, 

Index No. 46294103 
Plaintiff, 

- against - 

270 BRC 4DWAY ASSOCIATES, LLC, 270 BROADWAY 
COMMERCIAL ASSOCIATES, LLC, 270 BROADWAY 
RENTAL ASSOCIATES, LLC, 270 BROADWAY 
CONDOMINIUM ASSOCIATES, LLC, NEWMARK 
CONSTRUCTION SERVICES, LLC, N.A.I. 
CONSTRUCTION, LLC, AND ON PAR CONTRACTING, 

Defendants. 
-X _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ _ _ _ _ _ _ _ _ _ - - - - - - -  

NEWMARK CONSTRUCTION SERVICES, LLC AND 
N.A.I. CONSTRUCTION, LLC, 

Third-party Plaintiffs, 

- against - 

A u u s H  CONSTRUCTION Cow., 

Third-party Defendant. 
-X . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

Third-party 
Index No. 7626 1 I04 
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_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - - - _ _ _ _ - - - - _ _ -  -X 

N.A.I. CONSTRUCTION, LLC, 
NEWMARK CONSTRUCTION SERVICES, LLC AND 

Second Third-party Plaintiffs, 
- against - 

GESSIN ELECTRICAL CONTRACTORS, INC., 

Second Third-party Defendant. 
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - - - - - - - - _ _ -  -X 
NEWMARK CONSTRUCTION SERVICES, LLC AND 
N.A.I. CONSTRUCTION, LLC, 

Third Third-party Plaintiffs, 
- against - 

MEDCO PLUMBING, INC., 

Third Third-party Defendant. 
_ _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ - - _ - _ _ - _ _ - _ - - - - - -  -X 

The following, papers numbered 1 to 14 read on tliis motion: 

Second Third-party 
Index No. 75953105 

Third Third-party 
Index No. 75756106 

Papers Numbered 

Notice of MotiodOrder to Show Cause/ 
PetitionCross Motion and 
Affidavits (Affirmations) Annexed 1-2. 3-4, 5-6, 7-8 
Opposir g Affidavits (Affirmations) 9-10. 11 

18 
Reply Affidavits 4ffmatinns) - 12, 13-14. 15-16. 17 
Affidavit (Allilillailc)ilj b U O D k i l & l l U l  &liddL 11 111 SuupOi'L 
Other Papers 

Upon the foregoing papers, (1) defendants 270 Broadway Associates, LLC, 270 Broadway 

Commercial Associates, LLC, 270 Broadway Rental Associates, LLC, and 270 Broadway 

Condominium Associates, LLC (collectively, the Broadway entities), Newmark Construction 

Services, LLC (Newmark), N.A.I. Construction, LLC (NAI), and On Par Contracting (On Par) move 
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for orders, pursuant to CPLR 3212, granting them summary judgment dismissing plaintiffs 

complaint and any and all cross and counter claims as asserted against them, (2) second third-party 

defendant Gessin Electrical Contractors, Inc. (Gessin) moves for an order, pursuant to CPLR 3212, 

granting summary judgment dismissing the seconc third-party complaint and any and all cross and 

counter claims as asserted against Gessin, and (3) third third-party defendant Medco Plumbing, Inc. 

(Medco) moves for an order, pursuant to CPLR 3212, granting summary judgment dismissing the 

thilJ thii J-pdi~q' cuniplaiur a d  any and all C~USS iiltd wuriIci' claims ad assciicd agdinst Medcu. 

Background Facts and Procedural History 

On October 25,2001, plaintiff Paul DeFillipo (DeFillipo) was injured when he slipped and 

fell during a project involving the renovation and conversion of an office building into a combination 

retail/ofice/rental/condominium facility located at 270 Broadway in New York City (the building). 

Prior to he accident, defendant 270 Broadway Associates, LLC (270 Broadway Associates) was the 

general lroperty manager of the building, defendant 270 Broadway Commercial Associates, LLC 

(270 Broadway Commercial Associates) was the managing agent responsible for the construction 

of the retail space on the ground level and the office space on floors two through seven, defendant 

270 Bro; Idway Rental Associates, LLC was the managing agent responsible for the residential rental 

construction on floors eight through fifteen, and defendant 270 Broadway Condominium Associates, 

LLC was the managing agent responsible for the condominium construction on floors sixteen 

through twenty-eight. At all relevant times, defendant Newmark acted as the construction manager 

and defendant NAI as the general contractor on the project. At the time of plaintiffs accident, NAI 

had several subcontractors working in the building including (1) first third-party defendant Aurash 
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Construction Corp. (Aurash), which was responsible for masonry, concrete, general labor, and 

cleaning, (2) second third-party defendant Gessin, which was responsible for electrical work, 

(3) third third-party defendant Medco, which was responsible for plumbing work, and (4) defendant 

On Par, which was responsible for carpentry. 

Plaintiff had been hired by Aurash to work in the building as a laborer. Plaintiff had worked 

in the building for approximately ten days prior to his accident and was responsible for cleaning, 

sweeping, and performing whatever tasks were assigned to him by his foreman. During that time, 

plaintiff received work instructions solely from his foreman. On the day prior to his accident, a 

Gessin electrician verbally requested that plaintiff clean out the debris in the men’s bathroom on the 

seventh :loor ofthe building (the bathroom). Plaintiffrelayed the electrician’s request to his foreman 

at Auras i. According to plaintiffs deposition testimony, the next day, in the early afternoon, he was 

directed by his foreman to clean the bathroom and, specifically, to “[cllean out all the stalls, all the 

broken block and bricks all over and all that. Clean up the floor, the cardboard and all that ....” 

At the time of the accident, the seventh floor of the building was fully gutted and had no 

walls, except for the walls surrounding the bathroom at issue, one other bathroom, and the elevator 

banks. The bathroom had an outside door with latches on both sides. The bathroom was 

approxir lately 15 feet by 20 feet and consisted of a hallway, a regular bathroom, with urinals and 

toilet stalls without doors, and ajanitor’s closet (also referred to in the record as the “slop room”). 

The janitor’s closet was variously described as measuring approximately 1 1 feet by 9 feet according 

to plaintiff or 3 feet by 6 feet according to Mark Groblewski, Director of Construction at Design 

Construction Consultants which acted as the owner’s representative in the building. The janitor’s 
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closet had one wash sink, and on the wall behind the sink, there were two or three pipes or “risers.” 

The janitor’s closet was part of the bathroom and had no door, window, or lighting of its own. The 

bathroom itself was rigged with temporary lighting consisting of a single incandescent bulb hanging 

down from the ceiling on a wire. The bathroom also had outside light coming from its window, 

which was covered with glass that was glazed and had a wire mesh. In addition, there was 

demolition debris scattered around the bathroom including pieces of concrete and brick. Finally, the 

floor of the bathroom was covered with cardboard which had been placed in order to soak up the 

water w‘ iich had accumulated on said floor. Upon arriving at the bathroom prior to the accident, 

plaintiff used a shovel to lift the debris and to dump it into a four-wheel one-yard container, which 

he had wheeled and positioned about three feet away from him. Plaintiff had been cleaning the 

debris 5 lr 15-20 minutes when, while twisting his body to dump another shovel load into the 

container, he lost his footing, slipped, and fell down on the wet floor tiles. When he fell, plaintiff 

alleged that he was working about three feet inside the janitor’s closet. He testified that he was 

wearing work boots with rubber soles and that he did not feel that there was water in the janitor’s 

closet until he fell down. Plaintiff got up unassisted and walked to a nearby elevator where he met 

his foreman. Plaintiff told him about the accident and the foreman took him downstairs in an 

elevator It is unclear whether an accident report concerning the incident was ever prepared, and, 

in any event, no such report has been submitted in the record of the summary judgments before the 

court. There were no witnesses to plaintiffs accident, and no one else was working on the seventh 

floor at he time of the accident. 
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By supplemental summons and amended verified complaint, dated July 19, 2004, plaintiff 

brought the instant action against the Broadway entities, Newmark, NAI, and On Par alleging 

vioiations of Labor Law $0 200,240,241 (a), and 241 (1-6). In his supplemental bill ofparticulars, 

dated January 17, 2007, plaintiff alleged violations of the following: 

( I )  

(ii) 

(iii) 

In their answer, dated December 15, 2004, the Broadway entities asserted cross-claims 

New York Labor Law Sections 200,240(1) and 241(6); 

OSHA Section 29 19 10 and 1926; 

12 NYCRR 23-l.l(a); lS(a); 1.7(d); 1.7(e)(l) and (2); and 1.30.' 

against iewmark, NAI, and On Par seeking common-law indemnification. In their joint answer, 

dated 01 tober 25,2004, Newmark and NAI asserted cross-claims against the Broadway entities and 

On Par seeking common-law indemnification. Thereafter, Newmark and NAI filed separate third- 

party ac" ions against Aurash, Gessin, and Medco for common-law indemnification and contractual 

indemnification. Aurash failed to answer, and Gessin and Medco answered, in their respective 

actions. 

By order, dated February 23, 2006, the court directed that motions for summary judgment 

be filed within 90 days after plaintiff filed a note of issue. On July 30, 2007, plaintiff filed a note 

of issue On September 20, 2007, the Broadway entities, Newmark, NIA, and Gessin filed their 

respective motions for summary judgment. On October 11, 2007, Medco filed its motion for 

summary judgment. On October 22,2007, On Par filed a motion for summary judgment which was 

' There is no subsection (a) in 12 NYCRR 23-1.1, and the court will treat this citation as 
referring to the entire section 23-1.1. 
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supported by an attorney’s affirmation only and relied on depositions and document submissions 

made by the Broadway entities, Newmark, NAI, and Gessin. 

Plaintijjjs Labor Law 8 241 (6) Claim 

In moving for summary judgment dismissing plaintiffs Labor Law 9 241 (6) claim, the 

Broadway entities, Newark, NAI, and Gessin argue that the New York State Industrial Code 

provisions (12 NYCRR 23 et seq.) alleged by plaintiff to have been violated are either too general 

to suppc rt a claim under the statute, or are inapplicable given the circumstances of the accident. In 

particular, the Broadway entities, Newmark, NAI, and On Par point out that 12 NYCRR 23-1.1 

(“Title and Citation”) and 1.5(a) (“General Responsibility of Employers”) are general safety 

regulations that may not serve as a basis for a Labor Law 5 241 (6) claim. These movants also argue 

that section 23- 1.7(d) (“Protection from General Hazards - Slipping Hazards”) is inapplicable 

because any slippery condition in the bathroom was a normal and integral part of plaintiffs cleaning 

job. These movants further claim that section 23-1.7(e)( 1) (“Protection from General Hazards - 

Trippint and Other Hazards - Passageways”) is inapplicable because plaintiff did not fall in a 

passageway and that section 23-1.7(e)(2) (“Protection from General Hazards - Tripping and Other 

Hazards - Working Areas”) is inapplicable because the debris that allegedly caused plaintiffs fall 

was also an integral part ofhis cleaning job. Gessin maintains that section 23-1.30 (“Illumination”), 

which imposes minimum lighting requirements for work areas, was not violated because plaintiffs 

assertions in his deposition testimony that it was “too dark [for him] to see” was contradicted by his 

other de losition testimony that he had been able to work for 10- 15 minutes in the bathroom prior 
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to his accident and that plaintiff had no independent proof, other than his own testimony, that the 

lighting in the bathroom, including in the Janitor’s closet, was inadequate. 

In opposition to this branch ofthe summaryjudgment motions, plaintiff does not dispute that 

12 NYCRR 23-1.1 and 1.5(a) are too general to support a Labor Law 0 241 (6) claim. However, 

plaintiffargues that 12 NYCRR23-1.7(d), 23-1.7(e)(l), 23-1.7(e)(2), and 23-1.30 are specific safety 

regulations that are applicable in this case since he slipped and fell because of water beneath 

construction debris on the floor in the working area that he was sent to clean. Plaintiff also maintains 

that he could not see the water because there was no lighting, natural or artificial, in the closet, and 

that he did not expect to encounter water as he was sent to remove debris from the bathroom, not to 

mop. In particular, plaintiff points out that the failure to provide any lighting in the work area 

violated section 23-1.30, that the failure to remove/rectify the accumulation ofwater in the work area 

was a sli ,)ping hazard within the meaning of section 23-1.7(d), and that the failure to remove debris 

strewn tl lroughout the work area was a tripping hazard within the meaning of sections 23-1.7(e)( 1) 

and (2). 

Labor Law 0 241 provides, in pertinent part, that: 

All contractors and owners and their agents ... when constructing or demolishing 
buildings ... shall comply with the following requirements: 

* * *  
6. All areas in which construction, excavation or demolition work is being 
performed shall be so constructed, shored, equipped, guarded, arranged, operated and 
conducted as to provide reasonable and adequate protection and safety to the persons 
employed therein .... The commissioner may make rules to carry into effect the 
provisions of this subdivision, and the owners and contractors and their agents for 
such work ... shall comply therewith. 
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“‘A plaintiff asserting a cause of action alleging a violation of Labor Law 9 241 (6) must 

allege th it a specific and concrete provision of the Industrial Code was violated and that the violation 

proximately caused his or her injuries.”’ (Rosado v Brianvoods Farm, 19 AD3d 396,399 [2005] 

[citation; omitted]). For purposes of Labor Law 0 241 (6) and the regulations promulgated 

thereunder, a distinction has been drawn between provisions of the Industrial Code mandating 

compliance with concrete specifications and those that establish general safety standards (see Ross 

v Curtis-Palmer Hydro Electric Co., 8 1 NY2d 494, 505 [ 19931). Once it has been alleged that a 

concrete specification of the Industrial Code has been violated, a determination must be made as to 

whether the plaintiffs injuries were caused by the violation. If proximate cause is established, the 

contract1 lr or owner is vicariously liable under the statute without regard to his or her fault and 

without egard as to whether or not he or she had actual or constructive notice of same (Rizzuto v 

L.A.  Wenger Contracting Co., 91 NY2d 343,352 119981). 

Section 1.7(d) - Slipping Hazards 

12 NYCRR 23-1.7(d), which protects against “slipping hazards,” provides: 

“Employers shall not suffer or permit any employee to use a floor, passageway, 
walkway, scaffold, platform or other elevated working surface which is in a slippery 
c mdition. Ice, snow, water, grease and any other foreign substance which may cause 
s.ippery footing shall be removed, sanded or covered to provide safe footing.” 

Courts have consistently interpreted 12 NYCRR 23-1.7(d) in a common-sense manner, 

holding ’ hat a slippery condition that is normal, integral, unavoidable or an inherent part of the 

construction job does not violate the rule and, therefore, does not support Labor Law 241(6) claim 

(see Bonl l v York Hunter Constr., 270 AD2d 112, 1 13 [2000], [“the accumulation of debris was an 
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unavoidable and inherent result of work at an on-going demolition project, and therefore provides 

no basis for imposing liability”] [citations omitted], af ld ,  95 NY2d 883 [2000]). 

Plaintiffs argument that the water condition on the floor was not inherent to his work 

because he was given a shovel, but not a mop, is without merit. By his own admission, plaintiffs 

cleaning task was not limited to removing bricks and concrete blocks, but included cleaning up the 

entire bathroom floor, including the cardboard which had been used to soak up the water. In 

particuls r plaintiff testified at his deposition that he was sent to “[cllean up the floor, the cardboard 

and all t’ iat ....” Accordingly, section 1.7(d) does not support a cause of action under Labor Law 

5 241 (6) since the water that caused him to slip was an inherent part of the work that he was 

performing. 

Section 1,7(e)(l) - Tripping and Other Hazards in Passageway 

1 2 NYCRR 23- 1.7(e)( l), which protects against “tripping and other hazards in passageways,” 

provides, in relevant part: 

“All passageways shall be kept free from accumulations of dirt and debris and from 
any other obstructions or conditions which could cause tripping.” 

Plaintiff stated in his sworn deposition that his accident occurred in the janitor’s closet, 

which was not, and could not have been used by plaintirr as, a passageway. Consequently, section 

23-1.7(e”(l) is not applicable in this case and may not serve as a basis for plaintiffs Labor Law 

0 241 (6: cause of action. (Hageman v Home Depot USA, Inc., 45 AD3d 730 [2007]). 
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Section 1.7(e)(2) - Tripping and Other Hazards in Working Areas 

12 NYCRR 23-1.7(e)(2), which protects against “tripping and other hazards in working 

areas,” provides: 

“The parts of floors, platforms and similar areas where persons work or pass shall be 
kept free from accumulations of dirt and debris and from scattered tools and 
materials and from sharp projections insofar as may be consistent with the work 
being performed”(emphasis added). 

The janitor’s closet in which plaintiff fell was part of his work area (see Murphy v Columbia 

Univ., 4 AD3d 200,202 [2004]). However, cleaning up dirt and debris was an integral part of the 

work plaintiff was performing (see AIvia v Teman Elec. Contr., Inc., 287 AD2d 421,423 [2001]). 

ConseqL :ntly, section 1.7(d) does not support a cause of action under Labor Law 4 241 (6).  

Section 1.30 - Adequate Illumination 

12 NYCRR 23- 1.30, which requires sufficient lighting, provides: 

“lllumination sufficient for safe working conditions shall be provided wherever 
persons are required to work or pass in construction, demolition and excavation 
operations, but in no case shall such illumination be less than 10 foot candles in any 
a ‘ea where persons are required to work nor less than five foot candles in any 
passageway, stairway, landing or similar area where persons are required to pass.” 

b I his pre-trial depositions, plaintiff testified at length about the inadequacy of illumination 

in his work area: 

“The area I was working in the bathroom, there was no light at all and I told my shop 
steward and he said ‘Well, do the best you can.”’ (DeFillipo first deposition at 13). 

“ I]t was dark in there, so as I was shoveling away there w x  water on the floor, but 
in that particular spot there was tile that I didn’t see that was still level on the floor, 
so that made it really slippery and that’s when I fell.” (Id. at 15). 
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“Q. When did you first notice water on the floor of the bathroom? 

“A. Well, the bathroom, the water, the cardboard was soaking up that part. The other 
part of the bathroom you couldn’t see nothing, that’s why I got hurt, it was dark, pitch 
dark. 

“Q. What part of the bathroom was that th.it was pitch dark? 

“A. I believe it was part of the slop room [the janitor’s closet], where they keep the 
mops, the pails, the slop sinks and all that. They had no light at all and I even said 
to the shop steward and foreman that there was no light over here. 

“Q. What, if anything, did he say? 

‘.A. He said, ‘All right, do the best you can.”’ 

(Id. at 94). 

In his affidavit submitted in support of plaintiffs opposition to the summary judgment 

motions, plaintiff also states: 

“Immediately prior to my accident, I was working inside the janitor’s closet and was 
s anding approximately three (3) feet from the door frame of the closet. I had been 
shoveling construction debris from inside the janitor’s closet and I put the debris 
i: iside a container which was located in the hallway, immediately outside the door 
f ame for the janitor’s closet. 

“There was no light inside the janitor’s closet. There were no windows inside the 
j; nitor’s closet nor was there any light bulb or any other artificial lighting inside the 
j ;  nitor’s closet.” 

On the other hand, Groblewski testified at his pre-trial deposition that the temporary lighting 

utilized llght bulbs with the wattage of 75 or 100 (Groblewski deposition at 58), that in “[elvery 

closet space there was at least three or six 75 or 100 watt bulbs and in each bathroom’’ (id. at 68) and 

that he r :ver saw areas with inadequate lighting when he was in the building (id. at 64). His 

testimony, however, was general in nature and did not specifically address whether or not there was 
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adequatc - lighting in the janitor’s closet. No other movant offered any relevant evidence concerning 

the lighting conditions in the janitor’s closet. The Broadway entities, Newmark, NAI, and Gessin 

failed to make a prima facie showing that the lighting in the janitor’s closet was sufficiently 

complia it with the requirements of 23 NYCRR 23-1.30 (see Lucas v KD Dev. Constv. Corp., 300 

AD2d 634 [2002]).2 

Plaintvf s Labor Law 8 200 Claims 

T; he Broadway entities, Newmark, and NAI also seek to dismiss plaintiffs Labor Law 5 200 

negligence claims. Gessin and Medco seek to dismiss contractual and common-law indemnity 

claims merted by Newmark and NAI against them. In so moving, each movant argues that there 

is no evidence that it controlled or supervised plaintiffs work or that it otherwise had notice of the 

allegedly dangerous condition posed by the water on the floor and/or the temporary lighting. 

Specific Jly, the movants note that plaintiffs own deposition testimony indicates that he was 

supervis :d solely by his foreman and did not interact with other contractors. 

In opposition to this portion of the summary judgment motions, plaintiff argues that all 

movants had notice of two distinct defective conditions -water and darkness - that existed in the 

janitor’s closet in which plaintiffwas working. First, plaintiffpoints to the presence ofthe cardboard 

on the floor as indicative that at least someone knew that the bathroom floor was wet. Second, 

plaintiff states that his complaint to his shop steward and foreman about the lack of light in the 

‘ Plaintiff also relies on several OSHA regulations in support of his Labor Law 0 241 (6) 
claim. L’iolations of OSHA standards, however, do not provide a basis for liability under Labor 
Law 5 21 1 (6) and, accordingly, plaintifi’s Labor Law fj 241 (6) claim is dismissed to the extent 
plaintiff relies on the OSHA regulations. (See Vernieri v. Empire Realty, 219 AD2d 593, 598 
[1995]; Ciraolo v. Melville Ct. Assocs., 221 AD2d 582, 583 [1995]). 
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bathroom created an issue of actual and/or construci ive notice of the dangers in the bathroom. Third, 

plaintiff was told by a Gessin foreman to clean up the bathroom. Fourth, plaintiff points out that, 

according to the daily job report, Medco, a plumbing subcontractor, had two employees assigned to 

the slop sink area in the janitor's closet on the day of the accident. 

Labor Law 5 ZOO( 1) provides, in relevant part: 

All places to which this chapter applies shall be constructed, equipped, arranged, 
operated and conducted as to provide reasonable and adequate protection to the lives, 
health and safety of all persons employed thcrdin .... 

Labor Law 0 200 is a codification of an owner's or general contractor's common-law duty 

to mainti in a safe work place. (Lombardi v Stout, 80 NY2d 290,294 [ 19921). Liability under Labor 

Law 5 2( ~0 will attach when the injury sustained was a result of an actual dangerous condition and 

then only if defendant (1) exercised supervision or control over plaintiffs work on the premises (see 

Rizzuto, 91 NY2d at 352-53), or (2) had actual or constructive notice of, or created, an unsafe 

conditio] that produced the injury (Sobelman v Norstar Bank, 226 AD2d 444 [ 19961). 

h"roudwuy Entities 

There is no evidence that the Broadway entities exercised any supervision or control over 

plaintiffs work or the work of plaintiffs employer (Aurash) in the building. Furthermore, there is 

no evidence that the Broadway entities had actual or constructive notice of any problem in the 

janitor's closet or any place in the bathroom. Inasmuch as neither the plaintiff nor any of the other 

movants have raised a triable issue of fact establishing otherwise (see Braun v Fischbach &Moore, 

280 AD2d 506, 507 [2001]), that branch of the Droadway entities' motion seeking to dismiss 
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plaintiffs Labor Law 9 200 claim asserted against them is granted, and said claims are dismissed 

against the Broadway entities. 

Newmark 

Plaintiffs Labor Law 0 200 claim is also diimissed against Newmark. There i,> no evidrncl: 

in the record that Newmark exercised actual control over plaintiffs work or that it had actual or 

constructive notice of the allegedly dangerous conditions (see Russin v Picciano & Son, 54 NY2d 

3 1 1, 3 17 [ 198 1 3). Although Newmark exercised general supervisory authority at the work site for 

the purpose of overseeing the timing and quality of the work in the building and inspecting its 

progress, that is insufficient to impose liability under Labor Law 9 200. (See Delanna v. City ofNew 

York, 308 AD2d 400 [2003]). Evidence of a party’s overall responsibility for the safety of work 

being pe ,formed by subcontractors and authority to have unsafe conditions corrected or to stop the 

work does not raise a question of fact as to that party’s liability for violation of Labor Law 5 200. 

(See Brown vNYCEconomicDev. Corp., 234 AD2d 33,34 [ 19961). Accordingly, plaintiffs Labor 

Law 9 2( 0 claim against Newmark is dismissed. 

NAI 

There is evidence in the record that NAI was aware of the water on the floor of the bathroom 

where plaintiff fell. Alan Kaiserman, a construction superintendent at Newmark, testified at his pre- 

trial deposition that the cardboard would not have been placed on the bathroom floor to soak up the 

watc runless NAI had directed subcontractors to do so becaw? subcontractors themselves would not 

have done it (Kaiserman deposition at 110). This suggests that NAI had notice of the presence of 

the wate on the bathroom floor. It is true that Mr. Kaiserman’s testimony is contradicted by 
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Rosemarie Cutting, a clerical estimator at NAI at the time of plaintiffs accident, who testified that 

she had no knowledge of any unsafe conditions in the men’s bathroom (id. at 72,84). However, the 

credibility of the parties is not an appropriate consideration in the context of a summary judgment 

motion (see, e.g., MJMAdvertising, Inc. v Puu.wiic Indus. Co., 2 AD3d 252,253 [2003]). Sincc: 

there is a contradiction between the testimony of Mr. Kaiserman and Ms. Cutting concerning the 

condition of the bathroom, NAI’s motion for summary judgment dismissing plaintiffs claim against 

it under Labor Law 8 200 is denied. 

Gessin 

Gessin seeks summary judgment to dismiss claims of Newmark and NAI against it for 

contract a1 and common-law indemnity. 

Contractual Indemnity 

P AI retained Gessin as the electrical subcontractor for the project pursuant to a written 

agreement (Contract no. TWR-270-1 I) ,  dated July 30, 2001 (the Gessin contract). Section I of 

Schedule D to the Gessin contract contains an indemnification clause which states, in pertinent part, 

as follows: 

7 he Contractor [Gessin] shall indemnify and hold harmless the First Party [NAI] and 
a 1 of its agents and employees from and against all claims, damages, losses and 
evpenses including but not limited to attorney’s fees arising out of or resulting from 
tl.e performance of the Contractor’s Work under this Contract, provided that any 
such claim, damage, loss, or expense (a) is attributable to bodily injury, sickness, 
disease, or death, or to injury or to destruction of tangible property (other than the 
h ork itse&I including the loss of use resulting therefrom, and (b) is caused in whole 
or in part by any negligent act or omission of the Contractor or anyone directly or 
indirectly employed by him or anyone for whose acts he may be liable, regardless of 
whether it is caused in part by a party indemnified hereunder. 

* * *  

16 

[* 16 ]



This Indemnity Agreement shall survive the termination or completion of 
Contractor’s engagement. 

The fore joing contract provision requires Gessin to indemnify NAI for any bodily injury claim that 

is caused, in whole or in part, by any negligent act or omission of Gessin. 

By the terms of the Gessin contract, Gessin was specifically required to “provide temporary 

and mair itain temporary lighting in all bathroom[s] for entire duration of job.” (Section 56(b) of 

Schedulc A). Christopher Graf, a Gessin foreman who worked in the building, testified that Gessin 

would a- .d lighting if Gessin determined it was necessary or if someone asked Gessin to do so (id. 

at 23). 

Plaintiff testified that Gessin’s electricians had their shanty on the same floor as the bathroom 

in which plaintiff fell (DeFillipo first deposition at 16). Furthermore, a Gessin electrician spoke to 

plaintiff about cleaning the bathroom (id. at 16). When plaintiff informed his shop steward and 

foreman about Gessin’s request, he told them, “But there is no light in there” (id. at 16). Plaintiff 

further tc-stified: “I explained to them that there was no light in there and he said, ‘Well, maybe 

they’ll ri7 something up,’ but they never did” (id. at 17). Plaintiffs testimony suggests that Gessin 

may have had notice of the lighting conditions in the bathroom. 

Accordingly, Gessin has not established that it was altogether fiee of blame in causing 

plaintiffs injuries. Therefore, that branch of Gessin’s motion which seeks to dismiss the contractual 

indemnity claims against it is denied. 

Common I ,aw Indemnity 

It appears that Gessin may have had “‘the authority to control the activity bringing about the 

injury”’ (see Verel v Electric Cunstr. Cu., 41 AD3d 1154, 1156 [2007]) (citations omitted). 
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Accordii :gly, that portion of Gessin’s motion which seeks to dismiss common law indemnity claims 

against i is also denied. 

Medco 

Medco also seeks summary judgment to dismiss claims of Newmark and NAI against it for 

contractual and common-law indemnity. 

Contractual Indemnitv 

Ytwmark and NAI’s complaint against Mtdco rcferenccs a written agrecment betwccn 

Medco and NAI, pursuant to which “Medco agreed to indemnify NEWMARK CONSTRUCTION 

and N.A.I. CONSTRUCTION for any claims, damages, losses, and expenses, including but not 

limited t I legal fees, arising from the work performed by MEDCO” (7 15). Because the agreement 

itself has not been submitted into the record, however, the court cannot rule on this issue, and that 

portion of Medco’s motion for summaryjudgment which seeks to dismiss the contractual indemnity 

claims a, :ainst it is denied. 

Common Law Indemnitv 

That portion of Medco’s motion for summary judgment which seeks to dismiss a common 

law indemnity claim against is also denied. The daily job report for the day of plaintiffs accident 

stated that two Medco employees were assigned to work on the slop sink in the janitor’s closet. 

Daniele Mancini, a Medco foreman, testified at his pre-trial deposition that if there was a sink or 

toilet overflow at the building, a plumber would be called. (Daniel Mancini deposition at 34-35). 

Presumably such plumber would have been Medco. 
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€:owever, Nicholas Mancini, a general super manager at Medco at the time of plaintiffs 

accident, testified that slop sinks in the building were outside the scope of Medco’s work, that the 

only work performed by Medco in the bathrooms on the seventh floor was the addition of new pipes 

in one of the bathroom walls. (Nicholas Mancini Deposition at 16,41-42). 

In light of the dailyjob report specifically stating that two Medco employees were dispatched 

to work in the janitor’s closet on the day of plair tiffs accident, and in light of the inconsistent 

testimor_;I of the Medco managers, Medco may have had some control over the conditions in the 

janitor’s closet in which plaintiff fell. Summary judgment is inappropriate in these circumstances. 

Plaintijjfs 240 (1) Claim 

Plaintiffs Amended Verified Complaint, dated July 19, 2004, also asserts a claim under 

Labor Law 4 240 (1) even though plaintiff slipped and fell on the same floor level at which he was 

working. Plaintiff has no viable claim under Labor Law 8 240 (l) ,  and has failed to defend this 

claim in .lis Affirmation in Opposition. Therefore, the court deems that plaintiff has abandoned his 

Labor L: w 0 240 (1) claim as to all defendants. 

On Par’s Motion for Summary Judgment 

On Par’s motion for summary judgment is suI?ported solely by an attorney’s affidavit which 

relies uI;m documents and depositions submitted by parties other than On Par. An attorney’s 

affidavit is of no probative value on a summary judgment motion unless accompanied by 

documentary evidence which constitutes admissible proof. (See Adam v Cutner & RathkopJ 238 

AD2d 2: 4, 239 [1997]). The evidence submitted by third-party defendants and by the other 

defendants did not relate to On Par. On Par has failed to meet the initial burden on its motion for 
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summarc judgment and the burden of proof has not shifted to plaintiff. Accordingly, On Par's 

motion f i r  summary judgment is denied without regard to the sufficiency of plaintiff's opposition. 

(See Hu(dzes v Cali, 31 AD3d 385,386 [2006]). 

Summ ary 

In summary, the court rules as follows: 

(1) that branch of summary judgment motions of the Broadway entities, Newmark, and NAI 

which LL . to di-misJ claims undGr L , h r  Law 0 241 (6) is gi.,ilitd to thc ritelit plaintiff I clics oii 

12 N Y C W  23-1.1, 1.5(a), 1.7(d), 1.7(e)(l), and 1.7(e)(2), and on the OSHA regulations, and is 

denied t - the extent plaintiff relies on 12 NYCRR 23-1.30; 

(2) that branch of summaryjudgment motions of the Broadway entities, Newmark, and NAI 

which s eks to dismiss claims under Labor Law tj 200 is granted to the extent such claims are 

asserted against the Broadway entities and Newm irk, and is denied to the extent such claims are 

asserted against NAI; 

( 3 )  that branch of Gessin's summary judgment motion which seeks to dismiss contractual 

and common law indemnity claims against it is del ied; 

(asb)  that branch of Medco's summary judgment motion which seeks to dismiss contractual 

and common law indemnity claims against it is denied; 

(. ) that branch of summary judgment motions which seeks to dismiss claims under Labor 

Law tj 240 (1) is granted; and 
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(6) On Par’s motion for summary judgment is denied. 

The foregoing constitutes the decision and order of the court. 

E N T E R ,  

J. S. C. 

HON. JUSTlCE HERBERT KRAMER 
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