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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 5 

X .......................................................................... 
CALVETTE SPRUILL, 

Plaintiff, Indcx No. 
105880/04 
ORDER AND 

Mot. Seq.: 008 
- against - DECISION 

THE CITY OF NEW YORK, FRED-DOUG 1 17 LLC, 
FRED-DOUG MANAGER LLC, STRATEGIC 
CONSTRUCTION CORP. dk/a STRATEGIC 
CONSTRUCTION LIMITED and d/b/a STRATCON, 
and SPRING SCAFFOLDING, INC., 

Defendants. 

-against- 

ASTIR CONSTRUCTION, INC., 
Third-party Defendant. 

Plaintiff brings this action for personal injuries allcgedly sustaincd when she 
tripped and fell on the sidewalk in front of 279 West 1 17Ih Street New York, New 
York on August 12,2003. Defendants Fred-Doug 1 17 LLC, Fred-Doug Manager LLC 
and Stratcgic Construction Corp., d/b/a Stratcon (“Stratcgic”) niovc to restore the case 
to activc status for the purposes of hearing and deciding the motion; for an order 
dismissing plaintiffs complaint pursuant to CPLR 4 3  126; and for sunimaryjudgment 
as against third-party defendant Astir Construction, Inc. (“Astir”) for defense costs. 
Astir opposes and cross-moves for summary judgment, disniissing the third-party 
complaint against it. Defendant Spring Scaffolding, Inc. (“Spring”) opposes 
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Strategic’s motion, Astir’s cross-motion and also cross-moves to restore the action in 
order to decidc this motion; for an ordcr disniissing plaintiffs complaint and for 
summary judgment. Strategic partially opposes both Astir and Spring’s cross-niotions. 
Plaintiff does not oppose any of the niotions or cross-niotions and defendant thc City 
of Ncw York does not submit papcrs. 

Stratcgic was the general contractor of a construction project which was 
ongoing at the subject location. The Fred-Doug dcfcndants were the owners of thc 
premiscs abutting the sidewalk whcrc plaintiff fell. Spring is a scaffolding company 
hired to ercct a sidewalk bridgc in front of the preniiscs. Stratcgic brought a third- 
party action for indeninification against Astir, its subcontractor. 

Stratcgic, in support of its motion, submits: the pleadings; an ordcr issued by 
the Honorable Justice R. Brucc Cozzens, Jr. entcrcd August 22,2006; an order issued 
by the Honorable Eileen A. Rakower dated entcrcd June 22,2007; and four so-ordcrcd 
stipulations datcd June  5, 2007, July 3 1 ,  2007, September 4, 2007, and Octobcr 23, 
2007; an affidavit by John J. Freeza, Prcsidcnt of Strategic; and a contract bctwccn 
Stratcgic and Astir. 

Strategic and Spring arguc that plaintiff has failcd to comply with numerous 
court orders to appear fora dcposition. Plaintiffwas rcprcscntcd by Stcphen M. Cohen 
of the Law Officc of Cohcn & Jaffe, LLP until thc Honorable Justice Eileen A. 
Rakower issucd an order dated June 15, 2007, rclicving hini as counsel. The order 
states, in rclcvant part: 

Stephen M. Cohcn, Esq. rcprcsents that plaintiff has rcfuscd to attcnd 
any of thc court ordered depositions, and is not coopcrating with 
counsel's office. . . the deposition ofplaintiffwas sclicduled no less than 
7 tinics. 

The order directed plaintiff to rctain new counsel within thirty days from the 
date of service of thc ordcr with notice of entry, and that no procccdings wcre to take 
place within that time. Prior to the issuancc ofthc order, and dating back to September 
27,2005, fivc so-ordered stipulations signed by plaintiffs counscl, dirccted plaintiff 
to appear for a deposition. 

On June 29, 2007 a niotion to dismiss for plaintifrs failure to comply was 
denied by this court as premature, without prejudice to renew when the above 
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mentioned stay of the procccdings expired. On July 3 1,2007 plaintiff appcared, pt-o- 
se, for a conipliancc confcrence, and was given an adjournment to either obtain 
counscl or continue to appear pro sc. Plaintiff did not appcar on September 4,2007 
or thereafter. The case was niarkcd off the calendar on Octobcr 23, 2007. 

CPLR $3 126 states, in relevant part: 

If any party . . . rcfuscs to obey an order for disclosurc or willfully fails 
to disclosc inforniation which the court finds ought to have been 
disclosed . . . the court may makc such orders with regard to the failure 
or refusal as arc just, aiiiong them: 

(3)  an ordcr striking out pleadings or parts thereof . . . or 
dismissing the action 

The sanction of striking a party’s complaint is warranted when a party 
repeatedly and pcrsistcntly fails to comply with several disclosure ordcrs issued by the 
court. (Yooti v. Costello, 29 A.D.3d 407[ I st Dept. 20061). When a party fails to 
comply with a court order and frustrates the disclosure schcmc sct forth in the CPLR, 
it is well within the Trial Judge’s discrction to dismiss thc complaint. (Kill1 v. f/qJer-, 
94 N.Y.2d [ 19991). 

Plaintiffhas failed to comply with nuincrous requests to appear fora deposition. 
Indccd, plaintiff did not coopcratc with her own attorney. Most significantly, she has 
not appeared for a deposition after five so-ordered stipulations directed hcr to do so. 
Plaintiff does not oppose the motion. Plaintiffs failurc to coniply, or offer a valid 
excuse for her non-appearance, crcates an infcrcnce that hcr non-compliance was 
w i 1 I ful. 

Strategic also moves for sumniary judgment against third-party defendant Astir 
for defense costs based on Astir’s duty to indemnify. Section 4.6 of the contract 
betwccn Strategic and Astir statcs, in rclcvant part: 

. . . Subcontractor shall indcmnify . . . contractor. . , from and against all 
claims . . . including but not limited to attorneys’ fees arising out of or 
in any way such claim, damagcs, loss or expcnsc is . . . attributable to 
bodily injury . . . caused in whole or in  part by any actual or alleged . . 
. act or omission of thc Subcontractor. . . 
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Since the complaint in thc main action is dismisscd as to Strategic, the issue of 
indcninification for plaintiffs itijurics is moot. (Ayala v. Lockliced Murtiri Corp, 22 
A.D.3d 394 [ I ”  Dcpt. 20051). Thc rcmaining qucstion is whcther Astir is liable to 
Strategic for attomcys’ fccs. A proniisc by one party to a contract to indemnify the 
other for attorney’s fees incurred in litigation between them is contrary to thc well- 
undcrstood rule that parties are rcsponsible for thcir own attorney’s fees. Thus, the 
intention to do so must be unmistakably clear from thc languagc of the promise. 
(Hoopet. Associates, Lid. v. AGS Coiupiitet*ky, Iiic., 74 N.Y.2d 407[ 19891). 

Thc indcninification clause rcfcrred to here states that Astir shall indcmnify for 
injuries “causcd in wholc or i n  part by any actual or alleged, , , act or omission of the 
Subcontractor.” It is not “uniiiistakably clear” from thc  contract language that 
Stratcgic is cntitlcd to tlic collcction of attorneys’ fecs for actions which do not 
involve allegations of negligcncc by third partics. Plaintiff docs not allege that her 
injurics arosc out of any act or omission of Astir. As the complaint is dismisscd as to 
Strategic, thc third-party complaint for indemnification is also dismisscd. 

City has not niovcd for affirmative relief in  this action. Therefore the case as 
against thc City will rcsuiiic it’s status as bcing marked off the calender. 

Wherefore it is hereby 

ORDERED that defendants Fred-Doug 1 I7 LLC, Frcd-Doug Manager LLC, 
and Strategic Construction Corp., d/b/a STRATCON’s motion to restore this matter 
to the calendar is granted; and i t  is furthcr 

ORDERED that the motion is grantcd and the complaint is hercby scvcred and 
dismissed as against defendants Frcd-Doug I 17 LLC, Frcd-Doug Manager LLC, and 
Strategic Construction Corp., d/b/a STRATCON; and it is furthcr 

ORDERED that defendants Fred-Doug I17 LLC, Frcd-Doug Manager LLC, 
and Strategic Construction Coy. ,  d/b/a STRATCON motion for an order granting 
costs in the form of reimburscmcnt for attorneys’ fees is denied 

ORDERED that defcndant Spring Scaffolding’s cross-motion is grantcd and thc 
complaint is hereby severed and dismisscd as against defendant Spring Scaffolding; 
and it is furthcr 
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ORDERED that defendant Astir Construction, Inc.’s cross-motion for 
sunimary judgment is granted and the third-party complaint is hcreby dismissed; and 
i t  is further 

ORDERED that the remainder of the action shall continuc. 

DATED: February 14,2008 tr, 

EILEEN A.  RAKOWER, J.S.C. 
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