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Upon the foregoing papcrs, it is ortlcred that: Motion sccpiciicc nuriibcrs 001 -004 arc consolidated herein 
for decision. This is a legal I-ualpi-actice aclion. In J ~ l y ,  1999, tlie plainliff was charged in an inclictmcnt 
issued by a grand .jury in N X S ~ L ~  County with tlie crimei of lirst degree sodoiiiy, first degree sexLial abuse 
and cndaiigcriiig thc welfare o f a  child. 7 ’ 1 ~  criiiies wcrc allcged to liavc occui~ed in March, 1995 and the 
victiiii was alleged to be the plaiiitifFs h e n  iiiiie year old daughter. Tlie plainlifl‘ relaiiied the defendant 
Dennis M. J ,cmlcc, a criminal attorney, to defend him. Iollowing a bt‘iich tr-jal, the pliaintiff was convicted 
011 December I .  1999 of all charges aiid was sentenced to serve multiple terms of imprisonment, including 
sevcral consccutive indeterminate l e i . 1 ~ ~ ~  of 12% to 25 years. I IC began his incarccrntion (on Dcccniber 1 ,  
1999. Alter exhausting his statc remedies, [lie petilioiier sought a writ o f  habeas corpus in fe‘cderal co~irt 011 

t1ic gi-ouiicl that he had received inelfkctivc assistance of cowisel at h e  criminal trial. Hy decisioii and ordcr 
dated .lanLi;uy 15, 2004, tlic district court (.lack H. Weinskin, 5.) r-igreed that tlie plaiiitil‘r had received 
incl’fcctivc assistance oi‘couiisel aiid gimtccl thc petition, directing that the 1plaintiffbc released uiilcss statc 
criniinal proceedings were commenced within sixty days. See Grr.sten v. Ser~dow.ski, 299 F Siipp2cl 84 
(EDNY 2004). Tht: order was affirmed o n  appeal. See 426 F3d 588 (2’ld Cir 2005). ‘I‘liereafter, the State 
elected mot to pursue the charges and plaintiff was  elca cased from prison i n  Novciiibcr, 2005. Ry ordcr dated 
September 12, 2006, ~ J J C  C’ounty (‘our( o r  N~ISSXI County (Ilonnino, .I.) dismissed all criminal charges 
which liad been broughi agaiiist the plaiiitiff. ‘I’his legal malpraclice aclion was cominenced on August 3, 
2007. 

In addilion lo M.K I ,ciiikc, the aclion has been broLlg1Jt against two law f?l-n1s in  whjch M.1.. Lciilke 
was allegedly a partner (Pcacc Agresta & Lemlte and Pcacc Agrcsta C:ai-r- Hlui i i  & l.,cmkc) and four 
attorneys who wcrc allcgedly parlners in oiic or both of these firms (I,ouis .N. Agrcsta, Victor Carl-, Andrcw 
Hluiii a i d  Ernest J .  I’cace). In  motion scquciicc number 00 1 ~ Mr. C‘xr has moved lo disiiiiss [he complaint 
in its entirely 011 the gi*ouncl that the plainti.ll”s claim hi- legal iiialpi.acticc is ~inic-lm-i-cd o r ,  in  thc 
alternative, l‘or suriiiii;iry j~idgi-nent disinissing [lie complaint ;is against hiin. In iiiotjon sccluencc nLuiibei- 
002. Mr. nluiii has moved lo dismiss the complaint in its eiilirely 011 lhe same ground or lbr summary 
judgmciit dismissing the matter as against only him. In iiiotion sequence nuinbcr 003, Pcacc Agrcsta C’arr 
Blur11 & I,cmlcc, by Mr. B l~ i~ i i ,  has also moved lo dismiss the complaint in its cnlii’cty as the-bnrrcd or for 
summary jiidgiiiei31 disiiiissing tlie action as against it. I n  motion seqiieiice number 004, MY. BlLiin has 
moved to quash two subpocnas scived by [lie plaiiiliffupon two banks sccltiiig financial iiihrriiation about 
each o r  the dclkudants. I-’inally, the plnintiri’lias cross-movcd 1‘01. partial summary judgment oil the issue 
01’ liability as against Mr .  lxiiilce, Mr. Agi-csta, Mr. l ’exe alid defendant Peace Agresla & Lenilce. 

13iscussion 
A. The Ikfendants’ Motions to Dismiss - - On their thrcc niotions to dismiss, thc dcfcndanls 

argue that tlit: plaiiitifVs legal nialpraclicc claim js time-barred because he hiled lo ccminience (his action 
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witlijii three years ol' tlic date that they allegedly coniiiiiitecl such malpractice. The dcfendants. however, 
have apparently conceded that this argument js witlioiit merit since llicy liave not evcn attciiipted to respond 
to the plaintiff's contcntion, based on the Court of Appeals decision in Brill v. k g n l  A i d  S'oci~~ty, hic., 9S 
NY2d 443 (2000), that the statiite of' limitations for lcgal iiialpractice colniiiitted during criminal 
procecdings only a.ccrucs wlicn thc criniinal procecding is terminated, i.e., on tlic datc wlicn the indictment 
against the plaintiff is clismisscd. Since tlic indictmciit against the plainti1fliereiii was not disinisscd until 
Septeiiibcr 12, 2006, i l  is clear that this action was timely coi-umcnced within the applicable thrcc-year 
slatute of limitations. Tlie clelt-riclrints' motion to disiniss tlie complaiiit on this gromcl m u s ~  tlierefore be 
denied . 

As to liability, the plaintill has riot suggested that eitlicr MI-. Blum or MI., C a n  cominittecl legal 
malpractice. Indeed, the plaiiitilf Iias not indicated that he has ever met either 01 these deler-tdants, 111u.ch 
less that they represented hiin in  tht: criminal proceedings. Rathcl-, lie alleges that, as partners in tlic law hi 
ofdefcndant Peacc Agrcsta Carr Hlum & Lernke, they are vicaI-jously 1i:iblc for any tort conmiitted hy  tlicir 
partner Mr. Lemk.e. I1 is truc tliat, under h tne r sh ip  Law $ $  24, 26(a)( l ) ,  a partner is ordinarily liable for 
the tortious conduct or  another- member 01- employee of thc f i rm.  Sec Wright v. S'h~~piro, 37 A113d I I S  I , 
1 I83 (4"' Tkpt  2007). See c r l s o  ~ L W C / ? C /  v. Hlzir?, 97 NY2d 295 (2001). Here, however, MI*. Bluni, Mr. Carr 
aiid Mi:. Leiiilce have submitted affidavits i n  which they statc lhat Peace Agresta Can U l m i  & Lcmke was 
dissolved a niimber of months bel'ore the plaiiitifl's trial, and that Mr. R l u m  and MI.. Carl- were both 
associatcd with dilTerent firms during tlie cntirc period when MI-. I~cmlce I-eprcsentcd the plaiiiliff. Both Mr. 
Carr and Mr. I 3 l ~ i m  have .submitted a number of docurnents irom these other firms which support these 
assertions. The plaiiitifllias not produced any evidencc which seriously disputes tlic dehdnn t s '  claim that 
Peacc Agrcsta Carr Hlum & Leriike was dissolved somctimc in early 199'9. AI though plaintiff points to an 
applicatioii in courl which Mr. Pcace made o i i  behalf of Peace Agresta C'ari- Bl~11-n & Len-ilx in 7002 for 
leave to transfer certain monies 10 tlic J ~ w y e r ' s  Fund for Client Protcctinn, the application itself stales that 
the firm was alrcacly clissolvcd and Mr. Peacc was attempling to wind tip ils busincss. 

117 any event, tlicl-c is no cvidencc that the lirm 01' Peacc Agresta Carr B1um & L c ~ ~ i l t e  ever 
represcnted the plaintiff. 'I'liiis, the plninliff lias not submitted any invoices, agl-eemcnts, checks or 
corrcsporidencc in which tlic iia~iie Peace Agresta Carr Tllum LYL l.cmlcc appcars in connection will1 his case. 
'l'lit: retainer agreement wliicl-t plaintiff'fand Mr, Leiiilce execiitcd docs not refci- to the fi~-m and, significantly, 
the attoniey of record i n  tlic criminal proceedings was listed diiring the criminal [rial as the fiim o l ' kace ,  
Agresta and Lemlce, by Mr. Lenike. IJnder the circumstances, i l  is clear that the h i i  Peace Agresta Carr: 
Bluin & Le11ik.e was not ~-ctaincd by the plaintiff to represent hiin in  the criiiiin;il proceedings and did not, 
i n  fact, represent him. As such, neither Mr. BILuii, Mr, C a n  nor Ihc liriii itsclr can bc liable for any 
malpractice wliicli Mr. I ,emice iuay have committed. The complaint must tlierehre be dismissed as ;igaiiist 
tilesc tilrec d e r c ~ ~ ~ i a I l t ~ .  

13. The Plaintill's CI-ow-Motion for I'iirtid Surnmary Judgment - - As already rioted, thc 
plaintil'l'has cross-nioveil fOi- partial siiiiimaryj~idgiiient on [lie issue of  liability as rtgailist MI-. Lcmke, MI.. 
Agresta, MI-, Peacc and delendant Peace Agresta & I miltc. Tlic motion is based on tlie fact that tlic i'edcral 
courts have already ruled that Mr. Lcmlx failed to provide plnintifl'with effective assistance ol'couxisel at 
his criminal [rial and that this iiicfkctiveness was sufficiently material so as to warrant overturning his 
conviction. Tlie plaintiff argues that the f'lnding of inerfcclive assistance o f  counsel is the equivalent 01 a 
finding of' legal malpractice and that, uiider the doctrine of collatcral estoppel, the defendants are bound b y  
this de term j n;i t i o 11. 

IJnder the doclriiic of issue prcclmion 01- collateral estoppel, an issue wpi-essly or iiecessarily 
decided in a criminal proccciling may Ix givcii preclusive erl'ccct i n  :.I subsequent civil action. SCC /lII.y/u/e 
117s. Co. v. %uk, 78 NY2d 4 I ,  45 ( 1  99 1 ). A party may invoke collateral estoppel if the issue is identical in 
both actions, riecessarily decided in the prior criminal action aiid decisive iri the civil action, and iIt11e party 
[hat is to be prccliiclcd fYom arguing its position in tlie civil action Iiad a f~il l  and fair opportunity to litigate 
tlie issue in  the c~-iiiiinal nclion. ,%c Allstate h s .  (31. v. Zuk, 78 .NY2d at 45; D ' A r l o  1,. Nei+ I'ork Cent. A4ul. 
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F’irc Ins. C’o., 76 .NY2d 659, 667 ( I  990). Under this test, the plaiiitiU‘ is not entitled to invoke collateral 
estoppel against llie defendants. First, Mr.  1,ciiilte did not have a f d l  and Lair opportunity to litigate tlic issue 
of whether he provided tlie plaintiff with the effective assistance of counsel. Although he testified at the 
hearing in the habeas corpus proceeding, lie was not a party atid not in privity to any party to that 
proceeding. He was merely a witness. He could not call liis own witnesses, present his own evidence or 
cross-cxamiiie the plaintiff. The plaintiff lias failed to cite any case, and the court has h u n d  none, where 
a party has been found, for purposcs of collateral estoppel, to have had 21 Lull and Fair opportunity to litigate 
a11 issue based solely on the h c t  that lie or she was a witness in  tlic previous proceeding. Nor lias the 
plaintiff cited any case whci-c the reversal of a cr-iminal conviction oii the ground of ineffkctivc assistance 
of counsel was givcn collateral estoppel e k c l  in a later civil action (‘or legal malpractice. 

’l’hc second reason the pIajIiliUis not entitled to iiivolce collateral estoppel here is that the issucs are 
not identical. To prevail on a legal nialpractice claim arising f i rm a criminal conviction which was 
overturned, a plaintiff niust establish that hc or she was actually iniioccnt of the criniinal charges, See Britr 
v. LcgcrlAidiSoi~iel),, ljzc,, O S  NY2d :it 447-448; C.’miicl 1). I J M I W ~ ,  70 NY2d 169, 173-174 ( I  987). It is for 
this reason that lhe c;iusc of action for legal inalpracLicc in  a criminal proceeding cloes not accrue iiiitil tlic 
criiiiinal proceeding is terminated since "[lit is oiily when tlic criminal proceeding has terniinatcd witliout 
a conviction that a plaiiitiff can assert innocence or at the vcry least a colorable claim thereof.” Britt 11. 

Legal AidSociety, Inc., 95 NY2d at 448. I n  h i s  respect, ncither tlic i’cderal cmirts nor the i h u n t y  Coui-t 01. 
Nassau C ou i i  ty have lound that pl A i  i i t i  ff w as inn oc cn t , LJnd er the c i r c ~i ni s t a iic c s , the p 1 ai i i  ti A’ s cro s s - i i i  o t i on 
for partial summary juclgnient based oii the doctrine of collateral estoppel niust be denied. 

Finally. the court notcs that, in any event, there is question olfact  as to whether Mr. Agrcsta, MY. 
l’eacc and d e h d a n t  Pcacc Agresta 8L Lemlcc slioLild be vicarjoiisly liable for any iiialpracticc committed 
by Mr. Lcmke. As Mr. Agresta points out, tlie retainer agreement which pIaiiitiLf sigiicd w;is exprcssly 
between plaintiff and “the Grin of 1)cnnis M. Lemlce, Esq.” and did not mention the lirm of Peace hgrcsta 
QL Lcmlce, Moreover, the Consent to Cliaiigc ALtorncy Fortii iiiily mcntioris MI.. 1,criike individually and 
the retainers cliccks were made payablc to only Mr. I.cinke. Finally, Mr. Agresta h:is s ~ i  bniittcd ;ti1 alfichvi t 
in which lie dcliics that tliere was ever a foriiial partnership be twccn him, Mr. Peace and Mr.  I.,eiiike. WIien 
there is no written partnci-ship agreement between tlie parties, the court must detcrmine whether a 
parliicrshjp in hc t  existed froiii the conduct, intcntion and lelatioliShip between the parties. ,s%c C‘or77mz,cnil,y 
C‘upital Harik v. Fischer & Y~~ni iv i~ i i z ,  ~ AD2d _, 2008 W L  I42 100 (2”’ Dcpt 2008). I-lcrc. MY. hgrcsta 
has stated that he and Mr. Lemlcc werc inert: eiiiployccs or  Mr. I’cace whose I I ~ I I I C S  were mcrcly added to 
his letterhead and that no tax returns were ever filed for aiiy such partnership. Whether a ~~artnership in fact 
existed between thcsc tliree attorneys and, if so, wlictlicr the partnership reprcsontecj the plaintill in tlic 
criminal proceedings agaiiist h i m  are issucs which cannot 1x resolved o n  this motion aricl should be 
exp 1 ored tliro ~1 g 11 d i s c o vcry . 

C. The Defendants’ Motion to Quash - - Mr. Hlun-i Iias moved to cluash two subpoeiias which tlie 
plaintift7s counsel served on Citjbank and JI’ Morgan Chase Bank, N.A., respectively, seeking the hanc ia l  
records ofcacli ofthe delendants. M.r, H l u m  argues that the subpoena is :in impropci- attempt to circumvciit 
tlic discovery process. S‘ec Aht ler  iifGrccritrec crl Lvnhrauk C.’oiicrlon7iriirrr~i No 2 v Btl, c~fAs.s-c.!-.sor.s of’thc 
Vi/illnge qf’lyrihrook, 8 1 NY2d 1037, 1038 ( 1993), The motion is granted 011 delault. ‘1’0 the extent tliai the 
plaintiff is othcl-wisc entitled to any of tlic inlbriiiation and documents soiiglit in tlic subpoenas, they may 
bc obtained through discovci-y pursuant to ;iii order issued by tlic court at a preliminary conference with the 
parties, 

Accordingly, in  motion scqueiicc number 00 I , Mr. Carr’s motion [or sumniary judgment is grantccl 
aiicl thc complaint is hcreby dismissed 21s against this defeiidant. Jn motion scquence iiuriiber 002, MI., 
Rluiii’s motion h r  sumiiiaiy judgment is grantccl and the coiiiplaiiit is hereby dismissed as against this 
defeticlaiit. 111 iiiotioii sequence iiumber 003, the motion for summaryjudgment by Peace Agrcsta Carr BIWI 
& Leiiilcc is granted and the coinplaint is hereby disiiiissccl 21s against this defendant. In motion sequence 
number 004, Mr. Rlum’s molion to quash the subpoenas attached as Exhibit A to his motion papers is 
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granted on dcfault and the subpociias are hcreby qiiashed. Tlic plaintiffs cross-motion for partial s;ummary 
judgwent on the issue of liability as against Mr. Lcmke, Mr. Agresta, Mr .  Pcace and delcndant Peace 
Agrcsta & Lernke is hereby denied. 

The remairiiiig parties shall appear before the court in Room 4 12, 60 Centre Street, New 
York, New York on March 18, 2008 aI 1O:OO a.m. for- a preliminary confcr-ence. 

. 

EN'TEII ORDER 

Dated: 2/14/08 

Chcck one: [ ] FINAL 1)ISYOSITJON [X 1 NON-FINAL DISPOSITION 
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