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f’luinti ffk, 

- against - 

Iiidcx No. 
I0807 I /07 

DEC.’ISION 
and OKDER 

TI IE C’ITY Of; N E W  Y O I i K  CITY acting by and through 
its DEPARTMENT OF HOUSING PRESERVATION m d  
DEVELOI’MENT, Ul  IAB HOUSING DEVELOPMENT 
FUND C’ORPOIIATION, U R B A N  1 IOMESTEADING 

IMPACT, flkia NC‘U DEVELOPMENT COKPORATION, 
ASSIS’I‘ANC‘E (U-HAB) ,  INC. illid NCB CAPITAL 

PIaiiitifTs arc an uniiicorporatcd association of past aiid prcsciit tunuits of274 
East 7“’ Strcct, (thc building) in thc County and State o f  Ncw York, who claini that by 
virtuc of‘advcrsc posscssioii thcy arc now thc Icga1 owricrs oftha building which was 
oiicc owncd by tlic City of‘Ncw York(C‘ity). On August 19, 2002, City dcedcd tho 
building to UHAH I Iousing Dcvolopnicnt Fund Corporatiuii ( U H A B ) ,  a not for profit 
organi/.ation that hclps tcnants rclinbilitatc their buildings a ~ i d  gain uvctitunl owncrship 
of t h u n i .  Even bcforc City’s convcyancc of tlic building to U H A B ,  it approachcd 
plaintiff-s who ivcrc nnicnablc to working with i t  i i i  liopc of’ obtaining official 
rccognition of thcir “ d ~  jiic-lo owncrship’’ status. 

111 2004, UHAH sucurcd tYn~icing froiii N C B  Capital Inipact, f/k/a NCE 
Dcvclopmcnt C‘orpw-atioii (“NCH”) whcn tlic two corlm-ations cntcrcd into a 
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mortgage loan agrcciiicnt that called for NCB to advaricc $2.7 million dollars to 
U l  IAB over a twenty-four iiionth period for rehabilitation of the building and four 
otlicr properties. As additional security for the loan, U H A B  executed ;iri “assjgnmcnt 
of Icascs and rcnts” which authorizes NCB to ,  i i i tw  cilici, “enter 01- t;ikc possession of 
all or part of the Properties, and to pcrforni all acts nccossary f o r  tlic operation and 
iiiaintcn;incc of the I’ropcrtics in the saiiic imtiiicr and to tlic s;iiiic iii;miiur and to the 
same cstcnt that [ UI IAE]  niiglit rcasonably so act.” Plaintiffs woi-kcd with U H A B ;  
liowcvcr, they statc t h a t  Ut1 A B  fiiilcd to makc all noccssai-y payiiicnts to contractors 
and p1aintifl.s were forced to iisc thcir own funds for rcnovatioii aiid to makc rcpairs. 
I n  January,  2007, a U H A B  architect certified that the building w;is i n  coiiiplianoc with 
the standards rcquired by New York’s building codc. 

1’Idiiitirf.s bcliovc tliiit  UHAE redirected N C B  loaii iiioiicy tu piujccts othcr than 
thc building and the four otlicr propcrtics tha t  i t  w;is incant to bciicfit. TIicy havc 
rcqticstcd ri l l  accounting from UHAI3, but U H A B  will not clisclosc any iriforniation 
to tlicni ot1ic.r than to rcprcscnt t h a t  its agrccmctit with N C R  has “ni;iturcd” and the 
conipaiiics arc restructuring and cxtcnding thcir lorin agrccriicnt. Plaintiffs statc that 
they liavc iicvcr bccn consulted and have been coiitiiiiioiisly cscli idcd from U H A B  
and NCB’s finaiicial negotiations and arrangcnicnts. 

111 J ii 11 e ,  2 00 7 , p  1 ai 11 t i  ff‘s brought t 11 is action scc k i ng dcc I ;ira t o ry rc 1 i c f regard i ng 
posscssioIi, intcrcst and titlc of  the building. Plaintiffs also seck 1111 xcounting and 
daniages as against dcf‘ciidants U H A B  for breach of contract aiid brc;ich o f  fiduciary 
duty i n  connection with UHAB’s allcgcd obligation to negotiate for fiiiidiiig 011 behalf 
o t ‘ p 1 ai i i  t i  ffs. Acid i t i on a I 1 y , p I ai titi  ffs scc k a dcc I ara t io 11 pc i+iii:i ii cii t I y cnj o i 11 i 11 g U HA B 
or NCB Capital Inipact, f‘/k/a NCB Devclopmciit Corporation (“NC‘U”) f-rorii tlic salc, 
I case, fi-, rcc 1 os u rc, or fii rt h c I+ c n c 11 mbc ra 11 c i ng t li c b u i I d i 11 g . 

Dcfkrdant NCB makes this motion to dismiss tlic first, sccoiid nnd scvcnth 
caiiscs of action in the coinplaint for fiiilurc to statc ;i c a ~ c  of‘ action upon which 
rclicf‘ tilay be grantcd (C‘I’LR $32 1 1 (a)(7)), arguing that Iical I’ropcrty Law $ 260 
piwl~idcs the dcclaration that NCB’s niortgagc against the building is “void or 
without force or cffcct.” Plaintif‘f’opposc thc niotion. Thc Ci ty  o f  New York (“City”) 
takcs iio position. 

When considering a iiiotioii to dismiss, the court in Lcoii I!. h l ~ i / - t i / z ~ ,  84 N.Y.2d 
83 (1994), licld that: 
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thc pleading is to be affordcd a liberal constr~iution. Wc acocpt thc f x t s  
as allcgcd in the complaint as true, accord plaiiitiff's thc bcricfit ofcvcry 
possiblc favorable iiifcrcricc, and dcturminc only whctlicr tlic facts as 
allcgud fit. 

Plaintift's first ciiusc of action sccks dcclaratory Juclgriiunt of advcrsc 
possussion undcr thc coiiiiiiori law. Plaintiffs statc that tlicy ncquircd t i  tlc to the 
building through advcrsc possession, at l u s t  as carly ;IS Ju ly  9 ,  199 1 ,  bu t ,  in ariy 
cvcnt, iio Iatcr than  August 18,2002, thcrcby rcidering City's dccding oftlic building 
to Uf { A B  on August 19, 2002, a nullity. Furthcr, plnintif'fs state t h a t  by virtue of thc 
ii~illity of City dccding thc building to U H A H ,  any rights or ititcrusts tha t  U H A B  or 
NC'R claiiii i n  the building arc void and without forcc and cff'cct. 

Plainti fl's sccorid caiisc of action sucks declaratory jucigtiicnt of adversc 
posscssioii undcr Kea1 Propurty Actions and Proceedings $ 3  52 I and 522. Plaintiff's 
state that tlicir right to thc building is cxclusive of'any othcr right clainicd by City, 
U H A B  or NCB. 

Plaintiffs scvcrith causc of action sccks ;1 judgiiiciit puriiianciitly crijoining 
UHAH or NCH (a)  tioiii triking any action to sell, assign o r  transfcr rccord title in thc 
building, or to Icasc i t  to a third party (b) from taking any action t h a t  coiild subject 
plaintiffs to suiiiniary pi*occcdiiigs rcgarding their posscssion of tlic buildiilg, and ( c) 
from doing anything to furtlicr cncuinbcr the building, or to cntci- or takc posscssioii, 
or begin a forcclosurc action with respcct to NCB's mortgngc o r  sccurcd interest in 
tlic building. 

Kcal Propcrty Law 5 260 status: 

1,ands adversely held may he conveyed or iiiortgagcd 
No grant, coriveyancc or niortgage of real property or intcrcst tliel-oin 
shall bc void for thc rcasori that at the tiriia of the dclivcry thcrcof' 
such real propcrty is in tlic actual posscssion of'a pcrson claiiiiing 
tiridcr a titlc advcrsa to that of the grantor. 
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P 1 ai 11 t 
bc acccptcd 

ffs arguc that bccausc their claim of title undcr advcrsc posscssion must 
1s true, i t  cannot bc said, as a iiiattor of‘ law, that NCH is entitled to 

dismissal of these causes o f  action. They arguc that bccausc UI-IAL3 docs not have a 
valid title to tlic building, NCB’s financial :irrringcmciit wi th  UHAE is not a iiiortgagc 
on the building, “but rathcr a non-collatcralizc.d loan.” I’laintiffs arguc that thcir 
position is supported by thc Icgislativc intent of’thc 194 I anicndriicnt of’ RPL $ 260 
which w a s  accomplished iiiercly to reverso a prior rulc tha t  btii-rcd ii iiiortgagcc from 
suing in his own riiinic. 

NC‘B argues that plaintiffs’ intcrprutation o f  thc Icgislativo intcnt of thc 104 I 
aiiicriciiiicnt to Kf)L $ 260 is unncccssary to understand tlic ulcar and unaiiibiguous 
iiicriiiing of‘a statutc ciititlcd “Lands advcrscly Iicld may be wiivcycd o r  niortgagcd.” 
NCH notes that plaintif‘fs admit that prior to the I94 1 amciidriicnt, a grant or mortgage 
was void if at tlic time of dclivcry the propcrty was in actual posscssion of a person 
claiming title unclcr advcrsc possession. They arguc that the purpose of thc 
aiiicndmcnt was to cxprcssly validatc a convcyancc of propcrty by oiic out of 
posscssion and rectify ail  anonidy in  tlic statutc b a d  o n  aii antiquated thcory of 
propcr-ty law. 

I n  fact, “[tlhis aniciidnicnt [ L .  1941, c. 3 I71 cxprcssly validatcs a convcyancc 
by OIW out of posscssion o f  land licld advcrscly” and “[ilt [L. 104 I ,  c .  3 171 changes 
thc rule that a convcyancc of land adversely held is invalid.” (McKiiincy’s Consol. 
Laws of‘ New York, Book 49, Real Property $200, f iistorical a ~ i d  Statutory Notcs, 
N o t c s o f C.’ o iii i n  i ss i o ri ) . 

As NCB states in its reply, plaintiffs may bc entitled to be dcclarcd the Icgal 
owners of thc building. 11cwcvcr, eveti accepting thnt fact as t ruc,  (L iw i  1’. h d l J r t l / I P Z ,  

si/yrri), pursuant t o  RPL 260, NCB’s mortgagc on tlic building is iionctliclcss valid 
m d  i t  is cntitlcd to dismissal of plaintiffs’ first, second and scvuiitli CLILISCS of action 
against i t ,  as a riiattcr of law. Whcrcforc, i t  is hcroby 

O R D E R E D  that dcfcndants’ motion to dismiss is grantcd nncl  thc first, second 
arid scvciith causes o f  action of the complaint as against NCB Capital Impact, f/Wa 
N C B  Dcvelopiiicnt Corporation arc disniisscd, and i t  is fur-tlicr 
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OKDERED that thc Clcrk is dircctcd to cntcr 
r i i  rt 11 c I* 

udgiiicnt accordingly; and i t  is 

OKDEliED t h a t  t l iu action is all otlicr rcspccts coiiliniics. 

This constitutes tlic dccision and judgmcnt of this court. 
-. -- 

Datcd: Fcbruary 25, 2008 .- ~ 
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