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I .  ‘ 
H U N .  E I L E E N  A. KAKOWEK 

Plaint i f f  brings this action for daniagcs hc allcgcs he suf‘fercd when lie slipped 
and full  on West 55‘” Strccl bc1wccii Fifth and Sixth Avonucs i i i  the County and Statc 
of Nctv Yurk,  on December 14,2005. Spccifically, plaintiffalleges that hc put his left 
fbot down ,  i t  started to slip, hc tried to catch hinisclf and his right foot h i t  thc curb. 
Wtiilu on the ground, 1ic noticed lie had slipped on black icc i n  the roadway ncar the 
curb, and close to a iiianliolu i n  front of thc building known as 1350 Sixth Avenue. 
PIaiiitiff’iv;is uiiublc to give tlic dinicnsioris o f  tlic icy arca. 

Consolidated Edison Compriny of New York, Inc. (“Con Ed”) owncd thc 
iiianholc covur ncar thc allcgod dcfcctivc arca. Its contractor, Manctta Iridustrics 
(“Manctta”) csoavatcd that arua of  thc roadway, arid Nico Asphalt f%ving, Inc. 
(“Nico”), also H contractor for Cor1 Ed, pavcd tho arca around thc nianliolc. 

Nico movcs for suiiiiiiary judgment dismissing plaintiffs claims and all cross 
and couritcrclaiiiis as against i t .  Con Ed partially opposes the motion. To thc cxtcnt 
Nico’s iiiotion f-ails, Con Ed sccks indcninitication from Nico arising from work Nico 
pcrforriicd. f’laintiff opposcs tlic motion. Empire City Subway Company (Limitcd) 
(“Enipirc”) brings a separate niotion, also sccking surtimary judgmcnt dismissing 
pIaiiitift’s c l a i m  and all cross and couritcrclaiiiis as against i t .  Plaintiff‘ opposcs 
Enipirc’s motion. City submits no papers. 

Empire, i n  support of its motion, submits thc following: the pleadings; 
plui~itiff~s noticc for trial; plaintiffs vcrificd bill of particulars, plaintiff s noticc of 
claim; thc dcposition of Calvin Bliss; the doposition of Mario E. Smith; a photograph 
prcscntcd to plaintiff at his dcposjtion, in which Mr, Bliss circlcs the arca containing 
thc allcgcd dcfcct; thc deposition of Lconard Fcrguson as well as an affidavit by Mr. 
Fcrguson prepared aftcr 110 visitcd tlic accidcnt sitc; Empire work records; the 
deposition of John Dcncgall; arid Con Ed work rccords. 

Plaintiff, in  opposition to both Nico’s and Empire’s niotions, providcs an  
at t o rnu y a ff’l mi ai io 11 re fc re 11 c i n g d c po s i t i  o n t cs t i tiion y c on t a i n cd i n t 11 c nio van t s ’ 
submissions. Further, plaintiff providcs the expert opinion of Nomian Wcslcr, P.E. 
as wull as additional photograplis of thc alleged dofcct at tlic xcidcnt sito. 

Eiiipirc argucs that its work did riot cause or create the allcgcd dcfcct. Rather, 
Con Edison riunliolc was in the vicinity of plaintiffs accident, and excavation and 
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paving work was done around that manhole, but not by Empirc. Empire’s work did 
not cnconipass t l ic dcfcctivc area idonti ficd by plaintiff in photographs shown to Iiini 

at his dcposition. 

With rcgard to Empire, Mr.  Wcslcr fourid that Erripirc was rcsponsiblo for a 
patch parallcl to the curb, closer to thc ccritcr of thc roadway, and adjaccnt to Con 
Ed’s work arca. 

Storm ivatcr striking thc Empire City Subway roadway patch gets 
tlirustcd [sic] towards thc Con Edison dcfcctivc a m ,  which in turn sets 
up tlic trapped w t c r  condition that turns to black ice. Thcrcforc, Ernpirc 
City Subway’s roadway patch was also a proxiniatc causc of plaintiffs 
acc idcn t . 

Thc proponunt of a motion for summary judgment must make a prima facic 
showing of ontitlcnicnt to judgtiicnt as a niattur of law. That party must produce 
sufticicnt cvidcncc in  adriiissiblc form to climinatc any tiiatcrial issuc of fact froni the 
casc. Wlicrc thc proponent mnkcs such a showing, the burdcn shifts to thc party 
opposing tlic motion to dcmonstratc by admissiblc cvidoncc that a factual issuc 
roniains I-cquiring the trier of‘ fact to dctcrrninc tlic issuc. Thc affirmation o f  counsel 
alone is not suffjcicnt to satisfy this rcquircriicnt. ( Zirckcr.nicrri I!. Cicj* qf‘Ncwl Yo/-k, 49 
N.Y.2d 557 [ 19801). In addition, bald, conclusory allcgations, cvcii if bclicvablc, arc 
not cnough. (L’hriicli v, Ar,icv-icuri MutririgLjr Gtwtihoi/scJ hfk. C’olp., 26 N.Y.2d 2 5 5  
[ 19701). ( Ediso)~ S I ~ I I L ~  C’uip. \I. 4+?1id SIwc[  Ller~c~l~ipr~rcvir Cotp., 145 A.D.2d 249, 
25 1-25? [ I ~t Dcpt. lOt(9]). 

I t  is uncontcstcd that Eiiipirc’s patch work was f ive fcct from the curb and 
parallcl to tlic arca i n  question. Most notably, thcrc is no allcgation that Ernpire’s 
work arca was dcfcctivc. Furtlicr, i t  is well scttlcd that affidavits devoid ofcvidcntiary 
Facts and consisting ofnicrc conclusioiis, speculation and unsupported allcgations arc 
insufficient to dcfcat a motion for sunitnary rclicf. (Custro 1’. NLJ\V York  U~ii\wsi/,v, 5 
A.D.3d I35[ 1 st Dcpt. 20041). Mr .  Wcslcr docs an on sito inspcction whcrcin hc 
mcrcly notcs tlic “thrcc foot wide cut in the roadway running for a distance of 
noiiiinally 30 fcct, and parallcl to thc curb” which is attributable to Empirc. Hcrc, tlic 
affidavit of Mr.  Wcslcr lacks probativc value sincc it fails to idciitify the inforniation 
used in reaching his opinion that Empire’s patch was a proxiniatc cause of plaintiffs 
accidctit, or how such inforniation was acquircd. ( / d  at 136). 
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Nico, in  support of its niotion, submits the follow rig: thc pleadings; plaintiffs 
verified bill ofparticulars; the deposition of Calvin Bliss; photographs of thc alleged 
dcfkct arid situ of thc accidcnt; the deposition of Jotin Dcncgall, Nico’s 
Supcrintcndcnt; thc deposition of Mario E. Smith, Scnior Coordinator with Con Ed; 
Con €id work records; the dcpositiori of Leonard Fcrguson, H Specialist for Empire; 
and tlic report of Civil Engineer, Joseph C. Cannizzo. Con Ed provides Con Ed’s 
Cicncral Spccification No .  1 I 7  for the Kcstoration ofPavcnicrits i n  New York City and 
Wcstclicstcr Country datud Novcmbcr 6, 1992 and incorporated by rcfcrrcnce in thc 
I n vi t a t  i or1 to B id CC-02-072 5 (“spcc i fiua t i oris for restorat ion”). 

Nico argucs that any work i t  pcrfornicd was not located whcrc plaintiff fcll. 
Additionally, Nico urgcs that i t  is not responsible for black ice, thc dcfuct which 
plaititiff’ Cliiiriis causcd his fall. Nico argues that, in any event, i t  oivcd rio duty to 
plaintiff. Firially, Nico’s paving was not the cause of any road condition which might 
havc nllowcd water to accumulatc. Rather, i t  was a dctcrioration of tliu road sur fxc ,  
which City \vas rcsponsiblc to niriintain. 

Nico is shown to have done paving work for Con Ed at or near tlic site of 
plainti fl’s xcidciit. Specifically, Nico placcd asphalt around the pcrinictcr o f  the 
subjjcct tiianholc covcr in a11 area approxiniatcly 4.5 fcct long and 4.0 feet wide. The 
restoration was not continuous to the curb and cndcd approxiniately 8” from i t .  
According to the tcstiriiony o f  Mr. Dcncgall, the asphalt applied by Nico was 
approxiinatcly one inch in depth. Plaintiff’s cxpcrt, Mr. Wcslcr, opines that thc failurc 
ofNico to pave in a riianncr that would havc provided a lcvcl surfacc contributcd to 
thc dcpi-cssion in tlic roadway. Nico claims that plaintiffdid not slip on icc in the area 
wherc i t  pavcd around nianliolc cover. PlaintifTdisputcs this claini and argues that he 
does not recall exactly how far thc black icc oxtcndcd froni thc curb and that i t  could 
havc cxtcndud into thc arca whcrc Nico paved. 

TIic exact location of the black ice is secondary to the inquiry regarding Nico 
of what, if any, duty Nico owed to plaintiff. N o  duty of care is owed to a non 
contracting third party cxaopt in tlircc limited circumstances. Tliosc circunistanccs 
arc: first, wlicrc one crigagcd aflirniativcly in discharging a contractual obligation, 
cruatcs an unrcasonablc risk of’harni to othcrs or increases that risk; sucond, whcrc thc 
plaintiff has sutTcrcd injury as a rcsult of rcasonablc rcliancc upon dcfcndant’s 
continuing pcrforiiiancc o f a  contractual obligation; and third, whcrc thc contracting 
party has entirely displaccd the othcr party’s duty to maintain the prcmiscs safely. 
( C h t d 1  I! Cullutlutl l d i r s t t* i c s ,  k ,  99 N Y  2d 104 [2002 I).  
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Under thc first exccption, the question is whether Nico’s allcgcd negligcnt 
paving of the arca surrounding the rnanholc covcr crcated or incrcased ai1 

Liiircawii;iblc risk of‘harni to others or that i t  took actions which “launchcci a forcc or 
iiistruiiiont of  Iiarni,”(/l. R. Mod i  Co, 1’. Rcriss(rlciipr Wutct- Co., 247 h! X /60[ 19281). 

Plaiiitiff7s cngiiiccr rciidercd an opinion that a proxiniatc cause of this accidciit 
was a otic inch dcprcssion in the roadway surfitcc adjaccnt to [tic Con Edison manholc 
covcr. Hc stated that this was a direct rcsult of failing to propcrly compact the 
backfilled cart11 displaccd diiring tlicir strcct opcning “to a density whcrcas it could 
withstand, the highly forcscoablc wcight of motor vehicles.” Wcslcr, in his Dcccmbcr 
12, 2007 arfidavit, cxparids upori this to includc, “[tlhc uncvcn roadway surfacc was 
also crcatcd by ttic failure to properly apply asphalt restoration ovc‘r the opcning in thc 
roadway i n  a nianncr that would havc bccn lcvcl with thc surrounding gradc of the 
road w a y . ” 

Wcslcr acknowlcdgcs Mr. Dcncgall’s tcstimony that Nico applied one inch o f  
asphalt to n cut  inensuring 4.2 feet by 4.2 fcct. Wcslcr contradicts dcfcndant’s expert 
arid asscrts that Nico’s work area, cvcii if not the arca whcrc black ice accumulatcd, 
af‘fcctcd thc arcas closet to tlic curb whcrc ttic surfacc of the asphalt was crodcd. 
Filially, Weslcr attributes to Nico the rcsponsibility, “whcn paving thc area to usc a 
pavuiiiunt base adcquatc for maintaining traflic loads.” Abscnt, is proof that Nico put 
down tlic pavcnicnt base. Indeed, whilc Nico’s contract with Con Ed niadc i t  
rcspunsiblc to inspcct the backfill prior to applying the pavcmcnt, Mr. Dciicgall statcs 
affirtiiativcly that Nico docs not do backfill. Mt. Dencgall also rcspondod to 
coi~riscl’s qucstion at his dcpositioii: 

Q: I f  Nico gets to a job wi th  its foreman and thcy havc bccn askcd to put 
i n  thrcc inchos of asphalt and that is found in sonic way to  be inadequate 
to do tlic job, can Nico usc more or less asphalt‘? 

A:  Wc can iisc more, as long as the Con Edison inspector approves it .  
(llcncgall deposition, page 23, linc 18-24.) 

Nico’s alleged contribution to plaintifYs accident, as attributed to Nico by 
Wcsslcr, docs not rise to thc level of risk rcquircd by Clrirtdi. Plaintiffsubniits no 
cvidcncc that Nico pavcd tlic. area in a niariticr that "launched a forcc or instruriicnt of 
hartii.” Absent such a showing, Nico owed no duty to plaintiff, bccausc Con Ed 
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explicitly retained the right to inspect Nico's work. ( C ' I i i r t d i  at 1 13). Con Ed docs not 
conc.edu that i t  inspcctcd the area after or during Nico's work. However, Section 
23(A) of Cor1 Ed's "Standard Terms and Conditions of Construction Contracts states, 
in rclcvant part: 

All parts of thc Work shall, throughout the time ofpcrforiiiancc of the 
Contract, bc subjcct tu inspcotion by Con Edison. Con Edison shall be 
tho fjnal judgc ofthc quality and acceptability of'thc Work, thc niatcrials 
used thcrcin, and the proccsscs of manufacture and riiethods of 
construction cniploycd i n  connection therewith. 

Con Ed, by its own contract, assunied the responsibility for chccking and 
approving tho quali ty of its subcontractors' work. 

Nico cannot bc said to have takcn actions which launched a forcc of h a m .  
Similarly, liability canriot bc placed on Nico under the sccond exception in C ' I ~ i r t r l i .  
Thcrc is no allcgation by plaintiff that Nico failed to complctc the paving work and 
thus, plaintiff has no basis with which to claim hc rcasonably relied upon Nico's 
continuing pcrforiiiaticc'. Finally, although Nico was obligatcd to repair and maintain 
its work aftor complction, Con Ed was still obligated to inspect. In tlic specifications 
for rcstoration, i t  states, in rclcvant part: 

Tlic Contractor (Nico) shall promptly repair, rcplacc, rcstorc or rcbuild, 
at its own cxpcnsc . . .any finisticd work in which defects of inaterials or 
workmanship may appear or which exccssivc wear or daniagcs rnay 
occur bccausc of such dufccts, during the threc ycar pcriod subscquont 
to thc datc of completion of restoration. This provision shall survivc 
tenmination of tlic contract. 

Tho scction continues: 

I f  the contractor shall fail to rcpair, replace, rcbuild or rcstorc any 
dcfcctivc or damaged work within five working days lgict- twciririg 
tiotiw bji C'oti Edisoti, Con Edison shall Iiavc the right to have thc work 
done by others . . . (cmphasis added). 

'I'hc fact that Nico's duty to repair is triggered by notification from Con Ed, 
furthcr donionstrates that Nico did not entircly displace Con Ed's duty to inspect and 
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maintain the a m  safely. Thcrcforc, as Nico's duty was to Con Ed, arid not to plaintiff, 
his causc ofaction as against Nico must fail. 

Con Ed only opposcs Nioo's motion to thc cxtcrit that i t  sucks indcmnification. 
I hc indcmni tication clause contained in Con Ed's construction contract statcs, in 
r c I c van t pa r t : 

,. 

To tlio fullcst cxtcrit allowod by law, Contractor agrees to &find ,  
indcmniry and savc Con Edison . . . harnilcss froni all c l a i m  . . . fx-  
irijiiry . , . resulting in wholc or in part from, or coriiicctcd with,  thc 
pcrforriiancc of the Work by Contractor. . . and including c la im,  loss, 
drimagc, and liability arising from the partial or sole ricgligcricc of Con 
Edison or lion-parties to this Contract. 

Initially, that part of the clausc which calls for indcriiriification for claims 
arising from thc sole ncgligcncc of Con Edison is void as oontrmy to Gcncral 
Obligations Law $5-322. 1 ( / [ / a i  Brick & Corict-~le Cotp. 1 1  Act t i~ i  Cu, & Sirr: Co., 89 
N.Y.2d 786[ 19971). Howcvor, the clause is not cntircly uncnforccablo, as thc phraso 
"to thc fullest cxtcnt allowcd by law" salvages thc clause to tlic c'xtcnt that i t  imposes 
indumriificatiori for clainis which arc caused i n  wholc or in part by thc performance 
of Nico's work. (Dirttoti \! C/iurIcs Pmrkortv Biiildws, L I ~ . ,  290 A.D.2d 32 1 [2002]). 
In any went ,  summriry judgnicnt on thc issue of'indcriiiiificatioii is proiiiaturc since 
that part o f  thc clr~usc that is cnforccablc is conditioned upon a hiiding tha t  Nioo was 
ncgligcnt. ( C ' o t w i ~ l  1: Pivfiwiotid Dum h h t i q p w t ~ t ,  250  A.11.2d (IO[ 1 st Dcpt. 
IC)W]). I f '  issues of' fact exist as to tlic ncgligcncc of tlic party rcspoiisiblc for 
i 11 d c 111 n i f'l c a t io ri , s u 111 rii a ry j 11 d g 111 c n t 111 us t be d c n i cd . (Zci<qIc>t'- Hot  i (I.$ t : St t - i r c l i i t v  

7ht11'. / t i c ' . ,  245 A.D.2d 80 [ I "  Dcpt. 19971). 

Whcrcforc i t  is hcrcby 

ORDERED that dcfcndant Enipirc City Subway Conipuiiy (Liii1itcd)'s motion 
for summary judgnicnt is granted and the complaint is hcrcby scvcrcd aiid dismisscd 
as against dcfcndant Enipirc City Subway Conipany (Liiiiitcct); rind i t  is furthor 

OIIDEREL) tliut dufcndant Nico Asphalt, Inc.'s motion is graritcd to the cxtcnt 
that thc coriiplaint in thc riiain action is hcrcby scvcrod atid disniisscd as against 
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. . -. ... . -. . . 

dcfcndant Nico Asphalt, Inc.; and it is furthcr 

OKDEKED that tho rcmaindcr of thc action shall continuc. 

DATED: Fcbruary 2 5 ,  2008 

x 

EILEEN A .  RAKOWEIC, J.S.C. 
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