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The following papers, numbered 1 to were read on this motion to/for 

Notice of Motion/ 0,rder to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits 

Cross-Motion: &Yes E No 

Upon the foregoing papers, it Is ordered that this motion 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 5 

In the Mattcr of thc Application of 
NEW YORK COMMITTEE for OCCUPATIONAL 
SAFETY and HEALTH 

X ___l-___-_-_-r--____________l___r_____r_--------------------------- 

Petit ioncrs, 
Index No. 

1 133’13/07 
- against - 

MICHAEL BLOOMBERG, as Mayor of thc City of Ncw 
York, ANTHONY CROWELL, as Rccords Access Officer 
of the Office of thc Mayor of the City of New York, 
CAROL ROBLES-ROMAN, as Rccords Appcal Officer of 
thc Office of the Mayor of the City of New-York, MICHAELPQ <“20@ 
A. CARDOZO, as Corporation Counscl of thc City of New 
York, SUSAN FORSYTH, as Records Access Officer of thc 
New York City Law Department and JEFFREY 

~Q@%iO@& 
%s 

o%m 

Pctitioner New York Committce for Occupational Safcty and liealth, Inc. 
(NYCOSH), is a not-for-profit organization compriscd of various labor unions and 
thcir nlcmbcrs. By letter dated May 7, 2007, NYCOSH requcstcd that Michacl 
Bloombcrg, as Mayor of the City of Ncw York, along with thosc who respond to 
Freedom of Inforniation Law (FOIL) inquiries for the Mayor’s office (the Mayor’s 
office) send a complete set of records to NYCOSH pursuant to thc Administrative 
Codc of the City of New York, Section 12- 127( c)( 1 ) and ( c)(2), regarding details of 
claims and injuries sustained by workers during thc coursc of thcir cniploymcnt at 
various City agencies and including all infornlation listcd in Adnlinistr-ativc Codc 
5 12- I27( c)(  I ) ,  By letter dated May 2 1 ,  2007, the Mayor’s Officc sent NYCOSH rl 

CD containing “documcnts rcsponsivc to your FOIL (Frccdorii of Inforniation Law) 
rcqucst.” Thc lcttcr also adviscd NYCOSH how i t  could appcal thc dccision. 
NYCOStI statcs that thc CD did not contain all of the inforination that i t  rcqucstcd 
and, by lcttcr dated May 23, 2007, i t  appcalcd. By lettcr dated J L I I ~ C  5, 2007, thc 
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Mayor’s office wrotc to NYCOSH stating that, pursuant to NYCOSH’s appeal, i t  liad 
rcvicwcd thc rcqucst and procedurc associatcd with thc original decision aiid 
detcrmincd that the dccisioii was correct. The lettcr stated, “Thc Officc of the Mayor 
is not in possession of any docunicnts responsive to your rcqiicst beyond those records 
already disclosed to you. The New York City Law Department (thc Law Dcpartniont) 
maintains rccords ofworkcrs’ compcnsation clainis filed by City cmployccs on bclialf 
of thc Mayor and should bc contacted dircctly i f  you rcquirc additional information.” 

By lcttcr dated June 14, 2007, NYCOSH requested that thc Law Dcpartmcnt 
providc it with docunicnts kcpt pursuant to thc Administrative Codc Sections 12- 127 
( c)( 1),(2), stating that ‘thc Mayor’s Officc informed us . . . that i t  was not i n  
possession of any fiirtlicr docunicnts, and that all othcr docunicnts wcrc in thc 
possession ofthc New York City Law Dcpartmcnt,” By lcttcr datcd June 22,2007, thc 
Law Dcparttticnt informcd NYCOSH that i t  could not grant its rcqucst bccausc thc 
“Law Departmcnt docs not maintain a coniprchcnsivc data base of the in fortnation 
described by thc section of the Administrative Code citcd in your lcttcr nor is this 
agency othcnvisc in possession of such a record.” NYCOSH was adviscd that it could 
appeal thc decision and, by lettcr datcd July 6, 2007, i t  did so. 

By letter dated July 3 I ,  2007, the Law Dcpartiiicnt sustairicd its carlicr decision 
and denied NYCOSH’s appeal noting that, in responding to a FOIL request, a 
govcmrncnt agcncy is not rcyuircd to crcatc docunicnts that do not already cxist. Thc 
lcttcr furthcr cxplaiiis that thc Law Department may rcccivc froni City agcncics LIP 
to sixteen thousand workers’ coinpensation claims each year. Thc lcttcr notcs that 
Administrative Code Section 12-127( c ) ( 3 )  rcquircs the Mayor’s office to issuc an 
annual rcport regarding workers’ compcnsation claims which is avai lablc to the public 
both i n  hard copy and on the New York City Dcpartnicnt of Rccords and Inforniation 
websitc. The court notcs that thc CD which acconipanicd thc May 2 1,2007 lcttcr froni 
the Mayor’s officc containcd this annual rcport. By lcttcr datcd Scptcmbcr I C ) ,  2007, 
pctitioncr wrotc to both the Mayor’s officc and the Law Dcpartmcnt demanding “that 
the City of Ncw York inimcdiatcly takc stcps to ensure compliance with its 
obligations under Local Law 4 I of 2004, codified at Section 127( c)  ofTitle 12 of the 
New York City Administrative Code.” By lctter datcd October 5, 2007, thc Law 
Dcpartmcnt rcspondcd to petitioner’s lettcr stating that the City is in coiiipliancc with 
Section 127( c) of Title 12 of the New York City Administrative Code. 

Meanwhile, petitioncr filed this Articlc 78 procccding seckirig an ordcr froiii 
the court directing respondents to produce all rccords requestcd by it ,  ordering 
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respondent Bloomberg to take all stcps to comply with Administrative Codc Section 
12- 127, ordering rcspondcnt Bloonibcrg to take all stcps ncccssary to cnsurc that 
records with thc information set forth in Administrative Codc Scctions 12- I27 ( c)( 1 ) 
arc trarismittcd to the Mayor’s office and thcn produccd for petitioncr and awarding 
attorncy’s fccs and costs. Respondents oppose thc petition and cross iiiovc to dismiss. 

Ncw York City Administrative Code Section I27( c)( 1 )  states, 

a . ( l )  Each agcncy shall keep a record of any workcrs’ 
compensation claini filed by an cmployee, the subject of wliich 
concerns an injury sustained in thc course of duty while such 
ciiiployce was employcd at such agency. Such rccord shall 
includc, but not bc liniitcd to, the following data: 

( i )  thc namc o f  thc agency whcre such cniploycc worked; 
( i i )  such employee’s title; 
(iii) the datc such employce or the city filcd such claini with the 
appropriate officc of thc Statc of Ncw York, i f  any; 
( iv)  thc datc the city bcgan to makc paynicnt for such claim, or 
the datc such claim was cstablishcd by thc appropriate state 
officc and the date thc city began to makc paynicnt for such claim 
pursuant to such cstablishnicnt, if any; 
(v)  thc date such injury occurred; 
(vi) thc location at which such injury occurrcd; 
(vi;) the naturc o f  such injury, including, but not liniitcd to, tlic 
circumstances of such injury, the type or diagnosis o f  such injury 
and a dcscription of how such injury occurrcd; 
(viii) the length of time such employcc is unablc to work due to 
such injury, if any, and 
(ix) a list of any expenses paid as a result of such claim, including, 
but not linlitcd to, cxpcnscs rclatcd to wage rcplaccment, nicdical 
costs, adiiiinistrativc costs and any pcnaltics. 

Ncw York City Administrative Codc Section 127( c)(2) statcs that “[c]ach 
agcncy shall transmit records gathcrcd pursuant to paragraph ( I )  of subscction c of 
this scction, as soon as practicable, to the Mayor of thc City of Ncw York.” 

New York City AdministrativcCode Section 127( c ) ( 3 )  statcs, in  pcrtincnt part, 
that: 
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[tlhc mayor ofthc city of New York shall ensure that an annual report is 
prcparcd utilizing the records rcceived from each agency pursuant to 
paragraph (2) of subdivision c of this scction. Such rcport shall bc 
transmitted to the mayor, the comptroller, the public advocate and the 
spcakcr of the council of thc city of New York . . .. 

Thc section continues with a non-exhaustive list of inforniation that thc Mayor’s 
officc shall include in  its annual report. 

The “fi]iidiciaI rcvicw of ilii adniinistrativc dctcrminatioii is conf?ncd to thc 
‘facts and record adduccd before the agency’.” (Matter of Yur.hor-oigl; 11 .  Ft-umo, 95 
N.Y.2d 342 [2000], quoting Mutto. qf- Futielli 1). Ncwf Yo14 Cil~t Cotrcbiliu/ioii S. 
Appct1l.s Bocrt~l, YO A.D.2d 756 [ I ”  Dcpt. 19821). Thc rcvicwing court may not 
substitute its judgmcnt for that of the agency’s detcrniination but must dccidc if the 
agcncy ’s dccision is supported on any reasonable basis. (Muttc.r of C/um;y -Ci~Ilm 
Stot-agc Con 11. BOWL! of Elcatioris oftlie City oJ’Nerv York, 98 A.D.2d 635,636 [ 1 ”  
Dcpt. 19831). Once the court finds a rational basis cxists for thc agency’s 
dctcrmination, its review is cnded. (Mallet- of Sirllivati Coriiity Hnrticys Racitig 
Associcrfior;, ~ I W .  v. Gln.ssc~-, 30 N.Y. 2d 269 [ 19721). The court may only dcclarc an 
agcncy’s dctcrmiriation “arbitrary and capricious” if i t  finds that thcre is no rational 
basis for the dctcrmiiiation. (A4u~tcroj‘Pell~~. Boar.dofEdir~.atiori, 34 N.Y.2d 222’23 1 
[ ! 9741). 

Pctitioncr argucs that thc documents i t  sccks arc within the control of the 
Mayor’s office and/or tho Law Dcpartmcnt. I t  argucs that thc failurc to providc i t  with 
thc rcqucstcd rccords impairs its ability to scrvc as a watchdog for its clicnts. It statcs 
that without thc rcqucstcd information i t  cannot targct worksitcs that havc an 
unaoccptably high incidence of iiijury. I t  argucs that without this inforniation tlic 
unions which arc its clients cannot learn about potentially hazardous conditions and 
pursue grievances on bchalf of their mcnibcrs. Petitioncr statcs that thcre is no 
rcasonablc basis for dcnying petitioner’s rcyuest and the failurc to produce the records 
is arbitrary and capricious and an crror of law. 

Rcspondcnts cross iiiovc‘ to dismiss arguing that petitioner fails to state a claim 
upon which relicf niay bc granted bccausc all rcsponsive, non-cxempt rccords havc 
been providcd to petitioncr. Rcspondcnts state that ccrtain inforniat ion sought by 
pctitioner is specifically cxenipted from disclosure by the FOIL statute, Public 
Officers’ Law #87(2), and Workcrs’ Compcnsation Law 4 I IO-a. Rcspondcnts argue 
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that they Iiavc coniplicd with the Administrativc Codc and providc an affirniation 
from counsel to the Mayor, Anthony Crowcll (Crowcll) and a notarizcd aftjdavit from 
thc Director of Administration for thc New York City Law Dcpartnicnt’s Workers’ 
Conipciisation Division (WCD), Yousscf Sidhorn (Sidhom) to support their 
con ten t i on. 

Crowcll’s affirniation states that lie pcrsonally and, at his direction, mctiibcrs 
of the Mayor’s staff conducted a diligcnt, agcncy-wide search for any papers or 
electronic rccords in thcir possession which are responsive to petitioner’s FOIL 
rcqucst. Crowcll a f f i rm that the Mayor’s office is not in posscssio~i of such records, 
as dcscribcd in New York City Administrativc Codc Section 127( c)( I ) ,  (2). The 
affirmation further statcs that the Mayor has delcgatcd the rcsponsibility of collccting 
the rcqucstod information to thc New York City Law Dcpartnient. 

Sidhoni’s affidavit statcs that as director o f  thc WCD, hc has pcrsonal 
knowlcdgc of thc rccords maintained by his office. He states that thc information 
sought by pctitioncr is partially storcd in an clcctronic database and partially in 
individual casc filcs. Sidhom explains that thc workcrs’ compensation cornputcr 
systcm, which is conipriscd of ten scparatc units, interfaces with ccrtain city-wide 
computer systems, using special programs in  ordcr to extract infonnation from each 
of thc tcn units and consolidatc i t  into the Mayor’s rcport. Additionally, about 40% 
of thc workers’ compensation claims arc submitted to the Law Dcpartmcnt through 
various papcr fornis. Thcrcaftcr, ccrtain data is entcrcd into thc WCD computcr 
systcni and the papcr documents arc thcn placed in individual case files. Sidhoni’s 
affidavit statcs that i n  ordcr to conipilc the information that petitioner sccks, the Law 
Department would be rcquircd to dcsign a new computcr program to extract thc 
information from the tcn units which storc i t  and then sort, conipilc and crcate special 
reports from electronic and paper sources. 

An agcncy has complicd with Public Ofticcrs’ Law $89(3) when i t  providcs an 
affirmation from a person in thc agency who statcs that, after a diligcnt scarch, the 
agcncy has providcd all non-excnipt rcsponsivc rccords that i t  posscsscs. (Rattlcy IF. 

Ncriv York Cilj1 Poliw Dcpit-tiwtit,  96 NY2d 873[200 I ] ) .  Moreover, FOIL docs not 
require any agency to crcate a document or rccord that it does not otlicnvisc maintain. 
(Adci~ii  I). H i ~ s / i ,  et ul. ,  I82 AD2d 583 [ I ”  Dcpt. 19921; Public Officcrs’ Law #89(3)). 
Additionally, an agency may riot divulge information that would constitute “an 
unwarrantcd invasiori of pcrsonal privacy” such as “information of a pcrsonal nature 
contairiud in a workers’ compensation rccord, cxcept as providcd by section onc 
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hundrcd ten-a of the workers’ conipcnsation law.” ( Public Offccrs’ Law 
@9(2)(b)(vi)). Workers Cornpcnsation Law 4 1 IO-a prohibits thc disclosurc o f  any 
workers’ compensation record except upon court ordcr or a subpoena from an 
authorizcd agency. 

Ncw York City Administrative Code Scction 127( c)( 1 )  does not require thc 
Mayor’s officc to maintain t1ic rccords that pctitioncr sccks and thc affirmation from 
counsel to thc Mayor Anthony Crotvcll stating that i t  has providcd all non-cxcmpt 
rcsponsivc rccords in its posscssion satisfics the rcquircniants of FOIL. ( Rultlqi v. 
1Vm1 Yut-k CitlJ Pol iw D~.yur/iiroit, .upt-u), Thc Mayor’s officc has dclcgatcd to the 
Law Dcpartnient the task of coiiipiliiig the inforniation that various agcncies arc 
rcquircd to nlaintain into thc Mayor’s annual rcport pursuant to Administrativc Code 
Scction 127( c)(3). To tlic cxtcnt that the Law Department has rccords that permit i t  
to compilc thc Mayor’s atinual rcport regarding workers’ compensation claims, large 
portions of thosc rccords arc cxciiipt from disclosurc pursuant to Public Officers’ Law 
$89(3)and Workers’ Conipcnsation Law $ 1  IO-a. TIic Law Dcpartmcnt is not rcquircd 
to create disclosablc rccords from the approxiriiatcly 16,000 claims i t  processcs each 
year. (Adam v. Hirsli, et al., s iq ra) .  Respondents have met their burdcn by 
articulating specific justification that thc material sought by petitioner is eithcr not 
niaintaincd by thc Mayor’s officc or cxcmpt from disclosurc by thc Law Dcpartrncnt. 
(Bro\tw K The N L J N ~  YotA Cily Police Dcpurltwtrt, 264 AD2d 5 5 8  [ 1 ” Dcpt. 19991). A 
rational basis exists for rcspondcnts’ dccision and thosc decisions arc neither arbitrary 
or capricious. Accordingly, the pctition must be dcnied. Whcrcforc, it is hcrcby 

ORDERED that the pctition is dcnicd and the proceeding is dismisscd. 

All other rclicf rcqucstcd is dcnicd. 

This constitutcs that decision and ordcr of the court. 

Datcd: February 2 5 ,  2008 

EILEEN A. RAKOWER, J.S.C. 
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