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Plaintiff, 

-against- 

COIiEN, TAUBER, SPEVACK & WAGNER, LLP, 

Defendant. 
X __-r____-----___________1111___________1---------------------------------- 

' '3' Toluli, .I.: 
. n,.. 

This is an action for legal malpractice arising out of plaintiffs claim that  it sustained 

dainagcs due to defendant's failure to timely commence an action on plaintiffs behalf againsi 

plaintiff's property damage insurance carrier, By this motion, plaintiff moves for an order 

striking defendant's answer pursuant to CPLR 321 1, and for summary judgment and an award of 

over $750,000.00 in damages as demanded in the verified complaint, Alternatively, plaintiff 

secks partial s u n n a r y  judgment and the award of either $537,198.67 in dninages based on ilic 

coiitciition that the suiii is the minimum amount owed as conceded in a letler Cram defendruit to 

plaintiff dated March 8,2005, or, an award of $526,017.67, based on the contention that the sum 

represents the minimmi of damages sustained by plaintiff as initially investigated, analyzed and 

computed by defendant on plaintiff's behalf in connection with plaintiffs property damage 

claim. In addition, plaintiff seeks reasonable attorney's fces and expenses incurred in tlus legal 

innalpracrice action. 

BACKGROUND 

Plaintiff is the owner of a building located at 3 Cottage Place, New Rachelle, New York 
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(the premises). Barry J. Jacobson (Jacobson) serves as the managing member for Three Cottage 

Place. On or about August 10, 2001, plaintiff entered into a ten year written lease with the State 

of New York Division of Parole (the State) for use of the entire building. Although the lease 

stated that the lease term was to commence on March 1,2002, the State was not obligated to pay 

any rei11 until the building, which was in the process of being renovalcd, was ready for 

occupancy. Non-party Celtic Coiistructions (Celtic) was the general contractor for the renova tion 

pmj ect. 

On or about August 28,2002, an unknown person or persons broke into the building and 

opened a water valvc, flooding the premises. The resulting water damage was extensive, and 

caused structural damage to the building. Plaintiff additionally claims that the water daniagc 

caused a mold condition to develop. As a result of the water damage, the State’s occupancy of 

[he premises was delayed until December 5,2002. 

At the time of the water damage, the property was insured by Federal Insurance Company 

(Federal Insurance). The policy issued for the property, which offered coverngc from October 

18, 2001 through October 18, 2003,’ carried a property damage limit of $3,100,000.00, w i t h  a 

S 10,000.00 deductible. The policy however stated that no legal action against Federal insurnncc: 

could be commenced unless there was “full coinpliance with all of the tcrins of [the] inst~rmcc” 

policy and the action was “brought within two years after the datc on which the direct physical 

loss or damage occurred” (Notice of Motion, Exhibits to Lindenberg Affirmation, Exhibit 5 ,  

Conditions to Federal Insurance Policy). 

‘I1 should be noted that Federal Insurance Company was part of Chubb Group of 
Insurance Companies (Chubb), and as such, some of t he  insurance documents in this case wcrc 
gcneratcd under the name Chubb. 
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Following the water damage, plaintiff submitted a claim to Federal Insurance, claimir~g 

$275,700,00 in damages arising from the flood. Several months later, plaintiff submitted a 

revised claim to Federal Insurance for $697,682.95, which included $285,000.00 in mold 

remediation costs which had not been previously reported. The additional claim for damages 

triggered an investigation into the mold claims (Defendant’s Affirmation in Opposition, Exhi bit 

C, International Lnvestigation Keport), and ultimately, Federal Insurance claimed that i t  wiis 

unable to resolve plaintiffs claim. 

Following Federal Insurance’s refusal to pay plaintiffs property damage claim, plaintiff, 

on October 1, 2003, retained defendant to handle their interests with respect to their propcrty 

damage claim. Defendant, who had previously represented plaintiff on other lcgal matters, 

agreed to the rtpresentatioIi: 

We are delighted that you have chosen Cohen Spievack & Wagner LLP 
(TTSW”} to represent the interests of the 3 Cottage Place LLC (“3 Cottage”) 
with regard to the water damage to 3 Cottage Place, New Rochelle, New York 
(the “Building”) and in connection with ongoing negotiations with Chubb 
Insurance Company with regard to the damage to the Building, and such other 
matters tlial inay arise rronl time to t h e  

(Plaintifrs Notice of Morion, Exhibits to Jacobson Affidavit, Exhibit E).’ 

The time records submitted by defendant indicate that defendant reviewed plaintiffs 

insurance policy with Federal Insurance, computed plaintiff’s damages caused by the flood, and 

assisted plaintiff in fdfilling its obligations under the insurance policy. On November 29, 2004, 

more than two years after the flood, defendant commenced an action against Federal 1nsura.11ce in 

21t should be noted that, although in its brief, plaintiff outlines various details regarding 
the specific scope of defendant’s anticipated representation regarding plaintiffs property damage 
claim as against Federal, such alleged details are missing from the October 1,  2003 retainer letter 
(Exhibit E of the Jacobson Affidavit). 
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die United States District Court of the Southern District of New York (the hsurance ilction) for 

breach of contract due to Federal Insurance’s rejection of plaintiffs property damage claim. The 

complaint in the Insurance Action was signed by Stephen Wagner (Wagner), a member of 

defendant’s firm, who certified to the Federal Court that plaintiff suffered damages from the 

flood in the sum of approximately $750,000.00. 

Federal Insurance rejected the complaint in the Insurance action 011 the grounds thnt i t  

was untimely, a fact conc,eded by Mr. Wagner and conveyed to Mr. Jacobson (August 29, 2007 

Affidavit of Barry J. .lacobson). In fact, by letter dated March 8, 2005, Sinicha Herzog, a11 

associate in dcfendant’s firm, wrote to plaintiff to indicate that defeiidant had alerted its 

malpractice insurance carrier, Continental Casualty Insurance (CNA), of plaintiff’s legal 

malpractice claim against the firm: 

We are prepared to submit 3 Cottage Place’s claim to the insurance 
company. Please find attached to this letter a spreadsheet that list the companies 
that did work relating to the incident, their invoices and the actual amounts paid. 
We believe that these numbers provide an accurate estimation of the amounts you 
may possibly collect on behalf of 3 Cottage Place for the damage that occurred 
there on August 28, 2002. 

We have made numerous phone calls and sent letters to every company 
that did work at 3 Cotiage Place after August 28, 2002. To date, w e  have spoken 
with nearly every company about the work they did at 3 Cottage Place. h4my 
companies told us that their work at 3 Cottage Place did not relate to the incident 
arid accordingly those companies were not included in the calculation of the 
possible recovery amount. However, we are reasonably confident that the 
cotnpanies included on the spreadsheet did work relating to the inciderit a id  
accordingly tliosc aniounts are collectable 

(Plaintiffs Reply Affidavit, Exhibit A, March 8, 2005 Herzog Letter). 

The defendant’s monetary exposure to plaintiff for defendant’s negligence in not br ingiq  

R timely action against Federal hsurance was calculated by Mr. Herzog as being $537,198.67, 
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representing the sun1 total of plaintiffs actual out-of-pocket payments made to various vendors 

and contractors for remediatioii of the flood damaged premises. 

On June 16, 2005, Mr. Wagner advised plaintiff of the potential coi~flict of interest wi th  

defendant taking a more active role against defendant’s malpractice insurance carrier, CNA, 

concerning plaintiffs case, noting that defendant had “gone as far as possible with CNA 

advocating 3 Cottage Place’s position and that any further efforts on our behalf will be 

cletrimcntal to your interest, as it miglit jeopardize tlie coverage” (Plaintiffs Reply ACfidavit, 

Exhibit B, June 16, 2005 Wagner Letter). The Wagner letter recommended that plaintiff retain 

an attomcy to contact CNA and demand an immediate movement 011 the file, stating, in pertinent 

part: 

It has been with CNA for the better part of one year, and has already bccn 
reviewed by its outside counsel ... This lawyer should inform CNA that 3 Cottage 
Place has held off initiating an action against [defendant] based on CNA’s 
commitment to cxpeditiously examine and resolve the claim without rhe need for 
litigation. The lawyer should demand immediate payment with interest 

(d). With defendant’s assistance, plaintiff ultimately settled the claim with Federal for tlic sum 

of $80,000.00. On Dec,ember 30,2005, plaintiff commenced the instant legal rnaIpractic,e action 

a gains t de fend an I. 

DISCUSSION 

“‘Tlie proponent of a surmnaryjudgment motion must make a prima facie showing of 

entitlement to judgment as a matter of law, tendering sufficient evidence to eliminate any 

material issues of fact from the cage”’ (Saptinno v Filstein, 35 AD3d 184, 185-  

20061, quoting Winenad v New York Universitv Med ical Centel, 64 NY2d 85 

86 [ 1 ’‘ Dept 

, 853 [ 19XSj) 

The burden then shifis to tlie motion’s opponent to “present evidentiary facts in admissible form 
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sufficient to raise a genuine, triable issue of fact” ( M 4  f A r l  27 

AD3d 227,228 [ 1 Dept 20061; Zuckemian v Citv of New York, 49 NY2d 557,562 [ 13SOJ; 

DeRosa v City of New Yorh, 30 AD3d 323, 325 [ l“  Dept 20061). If there is any doubt m to the 

existence of a triabk fact, the motion for summaryjudgment must bc denied (Rotuba Extruders v 

Ceppos, 46 NY2d 223,23 1 [1978]; Grossma y Amalnmated Housing Corporation, 298 AD2d 

224, 226 [ 1 ’‘ Dept 20021). 

I.nitially, it should be rioted that, contrary to defendant’s assertions, plaintiffs nwtioii 

should iiot be denied as premature. ln accordance with tlie Federal Insurance policy, plainti if, 

through defendant, provided extensive documentation relating to the flood, including original 

books, records, canceled checks, building plans and photographs of the damage to the building. 

In addition, on May 20,2004, Jacobson appeared for a lengthy deposition at Federal Insurance’s 

request (conmare Brad1 E, 22 AD3d 380, 380-381 [ l s ‘  Dept 20051 

[plaintiffs’ motions for partial sununary judgment properly denied where motions were m a d e  

before a preliminary conference and before defendants had any opportunity to obtain 

disclosure]). 

l L 1 ~ i  order to state a cause of action for legal malpractice, the complaint must set fi,rtli 

three elements: the iiegligeiice of the attorney; that the negligence was thc proximate m u s e  of the 

loss sustained; and proof of actual damages” (BishoD v Mnurer, 33 AD3d 497,498 [ I  ” Dept 

20061 affd 9 NY3d 910 [2007]; Leder v $piegel, 3 1 AD3d 266, 267 [ I ”  Dept 20061). In ordcr to 

prow that tlie defendant attorney was negligent, “a plaintiff must prove that the defendant failccl 

to exercise the care, skill, and diligence cormonly possessed and exercised by a member of tht. 

legal profession” (J-Iartmm v Mor- , 2 8  AD3d 423, 425 [2d Dept 20061, quoting PistiJ1.i v 
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Gandin, 10 AD3d 353,354 [2d Dept 20041; Tortura v Sul1iv;Ui Papain Block McGrath & 

Cannavo, P.C., 21 AD3d 1082, 1083 [2d Dept 20051). 

“To establish causation, a plaintiff must show that he or she would have prevailed in h c  

underlying action or would not have incurred any damages, but for the lawyer’s negligencc” 

(Rudolf v Shayne. B achs, Stanisci. Corker & 

proving ‘a case within a case’ is a heavy one” (bquino v Kucksk i .  Vila & Rssnciates. PC, 39 

AD3d 21 6,219 [I”Dept 2007]), quoting Lindc:nman v Kreitzer, 7 AD3d 30, 34 [16[  Dept 20041). 

“l’he failure to demonstrate proximate cause mandates the dismissal of a legal inalprilcrice aclioi1 

regardless of whether the attorney was negligent” (Ledeq, 3 1 AD3d 266,268 [ l “  Dept 20061). 

“Where the record in a professional malpractice case demonstrates that an intervening cause was 

rcsponsible for the injury, summary judgment will be granted to the defendant” (Brooks v Lcwin, 

21 A113d 73 1,734 [ I s t  Dept 20051). Thus, even in the event that a defendant attorney is 

negligent in failing to timely commenced an action, as in the instant case, the plaintiff still has 

the burden of proving that he would have prevailed in the underlying action “but for” the 

attorney’s negligence (Aryino, 39 AD3d at 221). 

e , 8  NY3d 438,442 [2007]). “This burden of 

“Damages in a legal nialpractice case are designed ‘to niakc the injured client whole”’ 

(Rudolf, S NY3d at 443, quotirig Canipaunola v Mulhollmd, Minim ‘PI. Roc, 76 NY2d 36,  42 

[ 19901). As such, plaintiffs claim [or “‘legal malpractice is viable, despile settlement of the 

underlying action,”’ as the settlement of the action was “’effectively coinpelled by the mishkcs 

of counsel”’ (Tortura, 2 1 AD3d at 1083, quoting b t e h  v opp enheim & COIPP any, 160 A112d 

42S, 430 [1990]). 

Although a plaintiff may assert a legal malpractice action, notwithstnnding the f a c ~  that 
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the underlying case settled, the plaintiff is required to “plead specific factual allegations 

demonstrating that, but for the defendant’s alleged negligence, there would have been a more 

favorable outcome in the underlying action” (Tortura, 21 AD3d at 1083]). 

Viewing the complaint in  the light most favorable to the plaintiff (E Leon v Ma i-tinez, 

84 NY2d 83, 87-88 [ 1994]), the court finds that, but for defendant’s negligence, plaintif[ would 

have likely prevailed at trial on the subject claim (see Tortura, 2 1 AD3d at 1083). However, 

whether plaintiff would have received more favorable outcome at trial than the $80,000.00 

sertlcrnent sum must now be determined. 

Citing Federal Rule of Civil Procedure (FRCP) 11 (b), plaintiff argues that, by certiIjiing 

Ihc underlying Federal complaint that plaintiff suffered ‘(damages in an amount to be dciemiined 

at trial, hu t  in no event less tlian $750,000.00,” defendant is now barred from asserting ha t  ils 

damages were less than that amount, as such a statement constitutes as judicial admission tliat is 

now binding upon defendant in this malpractice action. 

“Formal judicial admissions take the place of evidence and are coIiccssions, for the 

purposes of litigation, of the truth of a fact alleged by an adversary” (Weeler  v Citizens 

., 18 AD3d 1002, 1005 [3d Dept 20051) Telecomn iurUcatmnS Company ofNew York. h c  

“Informal judicial admissions are facts incidentally admitted during a trial. These are not 

* .  

CoivJusive, being merely cvidence of the fact or facts admitted” (id-). 

In addition, “[i]ii order to constitute a judicial admission, the statement must be one of 

fact” (Rahman v Smith, 40 AD3d 613, 614-615 [2d Dept 20071). Oiily “deliberale, clear, a n d  

unequivocal” statements that are made with sufficient formality and conclusivencss can 

c,onstitute a judicial admission (A at 615 [attorney’s argument or opinion did not constitute a 
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judicial adinissinn]; Wheeler, 18 AD3d at IOOS). 

Here, defendant’s statement regarding the damage amount plaintiff might ultimately be 

entitled to at trial was intended to be a prayer for relief, and not a formal or infonnal concession 

of fact so as to constitute a judicial admission. In addition, the statement was not so deliberate, 

clear and unequivocal so as to constitute a judicial admission. 

hi addition, plaintiffs reliance on the doctrine of judicial estoppel is misplaced. Under 

the doctrine of judicial estoppel, “‘where a party assumes a certain position in a legal proceecling, 

and succeeds in maintaining that position, he may not thereaffer, simply because his interests 

have clianged, assumc a contrary position”’ (Shapiro v Butler ,273 AD2d 657,659 [3d D c p  

20001, quoting Hinman, Straub. Piaot-3 & w n n .  P,C, v Broder, 124 AD2d 392,393 [3d Del” 

19861). 

Howcver, an attorney who adopts a position in a prior action while rcprcsenting a clieni j s  

not barred froin later asserting a contrary position in a subsequent action for legal malpractice, 

since a paty’s a t tornqls  not a party to an action, as such a defendant was riot afforded “‘a full 

atid fair opportunity to contest the [determination] now said to be coiitrolliiig’” (see Lvons v 

,275 AD2d 396,397 [2d Dept ZOOO], quoting Medical M ~ E I  ractice Insurance Association 

Scliwartz v Public Administrator of Bronx County, 24 NY2d 6S, 71 [1369]). As such, plaintiff 

has not established Ihai it is entitled to damages in the amount of $7SO,OOO,OOO, and defcridniit i s  

. .  

iiot barred from now asserting that plaintiff‘s damages were less thau the atiiouiii of $ 7 5 O , O O O . O O .  

In the alternative, plaintiff argues that it is entitled to at least recover from defendant ihe 

swii of $537,198.67, which reflects plaintiffs out-of-pocket payments, conceded by defendant as 

recoverable from its malpractice insurance carrier. 
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Noting that the Herzog letter merely reflected the subjective opinion of an unreliable 

newly adrnitted associate, defendant argues that the Hcrzog letter was not intciided 8s an 

adinissioii of the actual rnoiietary amount that plaintiff would have ultimately recovered from 

Fcderal hac1 the actio11 been timely conunenced. Defendant also asserts that, even if the 

spreadsheet attached to the letter was related to plaintiffs flood damage expenditures, tliesc 

damages would not iiecessarily be recoverable if they arose out of plaintiffs own failure lo 

niitigatc its damages. 

A reading of the Herzog letter reveals that the letter was based upon defendant’s 

cxtensive rcsearcli as to the damages that plaintiff could expect 10 receivc frorii rlefendaiit’s 

malpractice insurance carrier as a result of defendant’s negligence. Moreover, h e  Herzog letlur 

\vas written at a time when defendant was aware of Federal Insurance’s investigations and 

coiiccriis regarding the mold problem. Accordingly, the Herzog letter noted that defeiidaiit was 

“reasonably confidcrit that the companies included in the spreadsheet did work relating lo the 

jiicidcnt and accordingly those amounts are collectable.” As such, it is clear h a t  the Ilcrzog 

letter is evidence of the atnount of damages that plaintiff would have ultimately recovered from 

Federal had the action been timely commenced. Further, as the information set fortli by I-Ierzog 

was based upon his personal knowledge gained as a result of his research, i t  was not inadmissible 

hearsay, as defendant maintains. 

Defendant also argues that the Herzog letter was drafted for zhc purpose of attcnipting LO 

reach a settlement, and as such, the Herzog letter is inadmissible to prove liability or damages. 

CPLR 4547 provides, in pertinent part: 

Evidence of any conduct or statement made during a compromise ncgotiatioiis 
shall ... be inadniissiblc, 
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(s C i m a  Camoration v Lincoln National Corporation, 6 AD3d 298, 299 [ 1 ’‘ I k p t  20043 

[documents prepared and exclianged for purposes of settlement are inadmissj ble to prove either 

liability or the value of the claim]). 

Here, there is nothing within the four corners of the Herzog letter to indicate that i t  was 

drafted in anticipation of settlement with plaintiff. In fact, the letter focuses solely on the dainage 

amount h a t  defendant was “reasonably confident” that plaintiff would collect from defendant’s 

inalprac,tice insurance carrier. In addition, it was not until the June 16, 2005 Wagner letter, 

which made no reference to the Herzog letter, that defendant indicated that it deemed itself to be 

in an adversarial relationskip with plaintiff. 

l’hiis, the court finds thnt plaintiff is entitled to partial summary  juclgincnt in the a i ~ ~ ~ l u n t  

of $447,198.67, reflecting plaintiff’s actual out-of pocket expenses of $ 5 3 7 ~  98.67, as coiiccded 

by defendant in the Herzog letter, minus the settlement sum of $80,000.00 and plaintiff‘s 

$10,000.00 deductible. However, in the absence of a statute, agreement or couit rule, plainliPC i s  

not entitled to attoriiey’s fees and expenses incurred in defense of this action (see U,S ,  

1 t y C  an v ’ lubH 9el.L.L t C, 3 NY3d 592, 537 [2004]), 

The balance of plaintifrs motion which seeks an order striking defendant’s answer is 

denied R S  moot. Accordingly, it is 

ORDERED that the portion of plaintiffs motion seeking partial sununary judgment and  

a n  aivard of clamages in  the amounl of $447,198.67, is granted; and t l i i s  ~unourit is scvercd and 

dit. Clerk i s  directed 10 enter judgment, with costs and disbursements as taxed by ilie Clerk; atid it 

is further 

ORDEREll that the balance of plaintiffs motion is denied; and it is furtlier 
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OIIIIEIIED that tlie remainder of the action shall continue. 

Counsel for the parties shall appear for a Status Coilrerence in Vi P ~ I I  15, Room 335  at 

1 1 :00 a.m. on March IS, 2008. 

This constitutes the decision and order of the court. 

v ENTER: 
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