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SUPREME COURT OF THE STATE OF NEW Y O N  
COUNTY OF NEW YORK - PART 57 

PRESENT: w, Frie- JSC 

X 

MASTEC NORTH AMERICA, INC., 

Pla ing  

-@Itst- 

CONSOLIDATED EDISON, INC., d al., 

w- 
I 

Cozm O ’ m r  (T-7 mom to Z d f  K t  - ‘-Thhr’Ter:Nmh 

America, hc. -Ted?. U T -  representtd by sqmatc d m h nmtkm 01pmcs 

CrWtn’S Wi-d 0fiieE-g- C-k- -E Vkj3a.l 

ftcs for Cozen’s representation of MasTec after cozep’s akgd caunkim of mi@dce in 

this action. 

c o z e n ~ t h s f f i o s  irwmml as d fwM%Tae; ismamlamy,Mm4 a 

conflict of U k t  has dGveloped b e e n  Ccum and &Tm 

d o n  of a e - ~ o f a c t i a a a @ m t ~ & r h o f a ~ I i e n  

claim. This mion a r k  out ofMasTa?s momtmux of h h r  d & on m mkgnnmd 

duct system cmmi by dcfcdmi CkaasmUated Edkirm T h e w -  

among others, far dmrtages fbr- emichment d fraud, aswdl ze k hrdmaur &a 

mechanic’s lien, By order dated January 25,2007, this court granted mal summary judgment 

to defendants dismissing the foreclosure cause of action based on the expiration of plaintiffs 

P E& of MTac’s 

&action, 
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notice of pendency. By order dated January 18,2007, the court had held that the lapsed notice of 

pendency could not be revived. The potential malpractice cause of action that MasTec asserts 

against Cozen is based on Cozen’s failure to seek a timely extension of the notice of pendency. 

Cozen mows to witkbaw pummnt to Code of Professional Responsibility Disciplinary 

Rule 5-101(a) (22 NYCRR 5 12002qaB which provides: 

A lawyer shall not accept or cw#inm employment if the exercise of professional 
jdgnmt aa )le)ptfcftk c W  
lawyer’s own hamid, bwiacss, m, or personal interests, unless a 
disiut- m w d d  lx5mr- the representation of the c h t  will mt bt 
~ l y ~ ~ d ~ ~ u m s e n t s  tothereprcsmtationafkhll 
&&sure af rbt ,* a f t i  h y d s  interest. 

k OT reasonably may be affected by th 

d k  q S r k a ~ ~  h t t x  this provision have held that an irmnddk Bar iksm&on . .  

W e  MisTec itselfcats t b e  opbims, it represents that it is generally satiskl with 

Cozen’s work and that it wishes to cont.irme to be represented by Cozea MasTec further 

remaining EWSS of& iPw€kh = k d l  mt have a claim for malpractice kafiprt m the 

ofai-- * % only [is] there an h k m t  conflict the 

interest oftbe clicot d tti w s  o ~ a  but, from an objective perspective, me could 

*The parties have not cited, and the court’s own research has not located, any case law on the 
issue. 
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not be confident that the quality of the lawyer’s wofk would be unaffected if the representation 

cwtinued.” (State Bar Op 734.) Cozen also cogently points out that its continued representation 

of MasTec would place it in the anomalous position of having to demonstrate the merits of 

MasTec’s claims, while at the same t h e  anticipating a malpractice defense that would quire it 

83 mablish that MasTec could not have prcmild on its claims. Reply Memo. of Law at 74 

While the court thus finds that a c d c t  of intenst exists, the parties have not addmsed 

or submitted authority on the k t  of -the c o d k t  is waivable underthe c i r c m  of 

t& - by MasTtc, a sopbktka~ed c- - d t y ,  o n I € I k & ~ r h e # I r m : d  

mwh the issue of whether Cozen’s lismpnrfsrrrrv. Norneedtbtcomdoso --’ ’ 

permissive withdrawal is, in any cuazt, proper. 

The attorney-client relationship is - oftrust mi c a d k k ~ e  (Ctqqmmm la v 

76 m 38 1- mdmbt-ed -that- . .  

down. As the Court of Appmls has md, ”[a]tmx@ht relationship kqud?y  d 

of personality conflicts, mkmdmmmkgs or cyiff;aznrxs of opinion b i n g  lmdxktg to 

do- any impropriety byeither the cWmtbt lawpcr,” v E m  8 iNY2d359 ,S  

[B96&) Indeed, Disciplinary Rule 2-1 lqcxlxiv) (22 NYCRk 8 1200.15[c~llfiv]) is a- 

iiU provision that authorizes permissive w&hwal w k  ik dient “renders it wawuiibly 

di&dt for the lawyer to cray out employtm~ cffectivdy..” unda this prmkim, widdnmd 

lx authorized based on a client’s ex- of d- a with its a t h - r ~ ~ ’ s  

l 3 k  Disciplinary Rule 2-1 lO(c#l)(wl’) (ZZ 3?iT!RR § L X K l ~ c ~ l ~ v i ] ) ,  m v c  

withdrawal may also be authorized where a clicnt “ [ d ] & i e l y  disrcgards a~ agrccmm OT 

obligation to the lawyer as to expenses or fees.” (&Q m e s  v Y.J.A, b a l t v  CQIE 128 AD2d 
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482 [ 1“ Dept 19871 [citing both Disciplinary Rules and authorizing withdrawal based on 

accusations of conflict of interest and repudiation of fee arrangement]; McGuire v W1lsoa 735 F 

Supp 83 [SD NY 19901 [citing analogous ABA Model Code of Professional Responsibility 

Disciplinary Rules 2-1 lO[c][l][d] and [fl, and 

aU@ons of “mishandlings’’ of l@ repramiahn a x i  fitihm 

witbdmwat based on client’s 

pq fa].) 

The instant c m ,  similarly, involves a clear breakdown of the iztbrney-client relationship, 

CFidGnced not d y  by MasTtc’s d ztgixkt Cclzen of the 

dim by MasTa’s -tion wida its h 

a ~lcw z c r r a n w  (& MasTec 

propasal and- The fee ~ i n t b i s n & t u i s k i k c r ~  

the €ri& potmtd to #ce unrmmmble d- A to NkTm AfE In Support of Cross- 

malpractice claim, but 

virh -8d 5s attempt to negotiate 

to &d M y  6,2007 Idvauchg new fee 

d y s t r u c t u r e d ,  it has 

Mixbi].) I h k r r ) r c l ; e ~ C m H k @ t k d a ~ *  
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would have to pay in future either to Cozen or to replacement counsel, and MasTec fails even to 

attach its current retainer providing for the success bonus or to state its amount. MasTec’s 

wholly conclusory claim of prejudice is therefore insufficient to preclude Cozen’s withdrawaL2 

Fmdly, MasTec’s c h  that Cozen should be barred fiom collecting any legal fees fiom 

the date of its aIltged ntafnrscrtice is premature, given the absence of any &emination as to 

whether Ccma in fact cummmcd - malpractice. The court notes, however, that the authority cited 

by W T c c  does not q q x m  i~ contention that Cozen would have 110 right to attornqr‘s fm for 

any smi-ki -*a d c t  of interest d e v e l 4  as a redx drBe rn- 

W T e c  cixs P Fine of 

Proikixd RtSportddip is not entitled to legal fees for any Scrvrcs rudered. &= 
v w a ~ b  18 ADM 63s pi ~ c p t  20051; P ~ S O N  v RabEdn, 220 AD2d 732 [2d Depr 1m. & 

1 & sons c m ,  C o m  247ADXZn II’Dept 199sLJv- 

92 NY2d g Z m  dtakd -Helkr Y Y m  *t& 525 US 1178 [1999]-) ) In t k e  usq 

that broadly holds that an attorney whu violam the Codc of 

tti 

h d i p l e  

m multiple representation of parties with &cting imrejts OT 

Qftb code, and their ~ a p p c a r s m ~  
- 

a f k t d t k  

i.nv&ed 911 &u3clmcy’s 

w i b r € ~ € c d h g  of a- matter, and which hold that ”[a] l a ~ k k i t s  his mtire fee dm 

to 

MasTec does not address otk-=iicb appcpr to h e  

that did not affect the r t p r w  occurred iil rmrrr_tinn 

* s dywkeaLtmkonduct  relates to the rqxwmthm k w h i c h  the fw arc 

? r i s P a e d d m r k  d m p e n t  of the motions, Cozcn reprwmal m the r d  if 
permitRd m withdraw, it wudd transfer its file to new counsel for Mastec withut conditions. There is 
no claim that Cozen has wt mkcn steps, required by Disciplinary Rule 2-1 10(a)(2) (22 NYCRR 5 
1200.15[a][2]), to the extent reasonably practicable to avoid prejudice to MasTec as a result of the 
withdrawal. 
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Kramer. P.C., 3104 AD2d & DiPnsco. LbS v Lysaght. Lyasht & . .  
sought." (Set Decndatm, 

86,9 1 [ 1" Dept 2003 3 .  See a l s ~  

[ lnt Dept 19981.) MasTec also does not address the applicability, to Cozen's claim for fees 

unrelated to the lien foreclosure cause of action, of settled law that an attomy r&tins the ri-ght to 

enforce the statutory charging lien where the attorney's representation termbats BS a & of 

the breakdown of the attorney client relationship and where, as here, ?here has been no 

misconduct, no discharge forjust cause and M) unjustified &mdmment €y tk m." 
Iuoin, 87 NY2d at 464.) 

Green0 & Humphrev Y Goldruu, 251 AD2d 7 

The issue as to M s  Cntitlamat to h should bt &e : I . z d & * i i d l a  

of the applicable law. M- to the cxtart that Cozen sexh €as in 

on MasTec's Iien foreclosare 

wiih its wuk 

of zmztio~ its clahn for sacti fbts stronld bt tbmmned - *  
after a determinatiw as to wlmk Caztn I '  - -  in-rlehlilat- i 

of action. 

It is further noted that Gwen k n a t ,  in cmmcticmwihthc n d m t o  wihbmv .& 
anydetemimtbnastotkhtowH&dlkcntitIed. l 3 k d e c i s j U r i b d d ~ b e  

construed aSprec1-w f h n n t a h g ~ ~  tofixil?ixuqrm 

withdrawaloratalat#timt,s- IEf mHofcav-&€h& 

81 NY2d 655 [1993].) 

It is accordingly trercby ORDERED that the motion of C a m  WCcmmrk latve to 

T a X d a ~ a , k z S 3 m n t d ~ f i h q b 5 r ~  withdraw as counsel for phmfEhk * +  

with the Clerk of the Corn of p f  of compliance with the following c d i t m s  - ,1)WlthiIllO 

days of the date of entry of this order, Cozen shall serve a copy of this order with nutice of entry 
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by regular mail upon Cozen at its last known address, upon counsel who appeared for MasTec in 

connection with this motion, and upon all other appearing parties; and 2) Together with the copy 

of this order with notice of entry, Cozen shall also serve upon MasTec a notice directing MasTtc 

to appoint a substitute attormy whhiu 30 days a f b  Strvict of the notice; and 3) Cozen shall file 

proof of compliance with the above cmditinns with tk clerk of Part 57 of this Court on or 

before the next SchtCIuled chrtc m the and it is further 

ORDERED dxtt in view dtk eanpkxity of* d o n ,  no further proceedings shall k 

a g k t  W T m  withoat kase d-mLis M#X~T frz- of 90 days after sewice on MasTee 

of a copy of this Mder with m t i c o f q  mi it% 

ORDERED dmt MasTm’s ‘on is M without prejudice to proceedings by 

h T e c  M Cozen fora ckt- a t o  Corn’s t to legal fees pursuant to the 
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