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Plaintiff, Halana Richardson, brings this action for personal injurics she 
allcgcdly sustained when shc was hit from behind in hcr motor vchiclc whilc on 
Northcm Boulcvard and 50Ih Strcct Quccns, New York on Scptcmbcr 17, 2002. Thc 
dcfcridarits in this action are Nicolas Bcrggruen, owncr of thc rcar vchiclc and 
Aparicio Fcrnandcs ("Fernandcs"), thc drivcr of the vehiclc. Bcforc trial, defendants 
moved and plaintiff cross-movcd for partial summary judgnicnt bcforc thc Honorable 
Deborah A. Kaplan. Dcfcndants' motion and plaintiffs cross-motion on thc issue of 
liability wcrc denied. The court thcrc found that tlicrc wcrc triable issucs of fact as to 
whethcr plaintiff was stopped at a rcd light or whethcr shc cut off Fcrnandes, leaving 
him no opportunity to rcact safely and avert thc collision. 

A jury trial bcgan on January 10,2008 and a verdict was rcndcrcd in favor of 
defendants on January 23,2008. Plaintiff now moves' for an ordcr: ( 1 )  directing that 
judgnicnt by entered in favor of plaintiff, notwithstanding the vcrdict, as a mattcr of 
law on thc issuc of liability and setting the mattcr down for an asscssnicnt of damages 
pursuant to CPLR 4404(a); or altcmativcly; (2) setting asidc thc vcrdict as bcing 
against thc wcight of thc evidcnce and ordering a ncw trial on thc issucs of both 
liability and daiiiagcs, also pursuant to CPLR 4404(a); and (3) deciding plaintiffs 

Plaintiff, Halana Richardson, dircctcd a lettcr to this Court. against thc advicc of 
counscl, and whilc this motion was suh jd icc ,  which thc Court rcjcctcd, and rclurncd IO plaintiff 
unopcnod. 
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prior CPLR 440 1 oral motion (reserved at trial) for a directed verdict on the issue of 
“serious injury.” 

Upon direct cxamination, plaintiff testified that on the datc of the accident she 
was driving a Land Rover SUV along Northern Boulcvard while following her car 
dealcr, Adib Yousscffi, to a mcchanic’s shop. As shc approachcd 50“’ Strcct shc 
stoppcd for about “three to ten scconds” at a rcd light. Shc was in thc niiddlc lane and 
there wcrc vchiclcs to her right and left at the light. Shc turncd to hcr right to givc hcr 
infant daughtcr, who was in thc back seat, a bottlc and fclt ‘‘a hcavy impact.” She 
testified that Mr. Yousseffi was in front of her at thc timc of impact. She estimated 
that Mr. Fcrnandcs was traveling at about forty to sixty niilcs pcr hour when tic h i t  her 
veh i c I e. 

Mr, Fcrnandcs was also callcd as a witncss by plaintiffat trial and tcstificd that 
plaintiff cut him off, that tic ncvcr saw, or does not rcmcnibcr swing, any break lights 
and he did not have enough time to avoid hitting her car from the r e x .  Mr. Fcrnandcs 
tcstified that after inipact his and plaintiffs car “touched and then got apart” about 
four or fivc feet.’ Photographs of the damage to thc two vchiclcs wcrc subniittcd at 
trial. Thc hood of Mr. Fcrnandcs’ Mcrcedcs is dented and bcnt and there is no 
apparent daniage to the rear of plaintiffs Land Rovcr? 

Mr. Yousscffi tcstificd at trial that when hc got close to 48Ih Street and Northcni 
Boulcvard, hc looked in his rear view niirror arid noticed that plaintiff was stoppcd 
“almost in thc middle lane” and was getting out o f  hcr car. Hc pullcd his car ovcr and 
walkcd about a “hundrcd yards” back to whcre plaintiff and Mr. Fcrnandcs wcre 
stopped4. He did not SCC any daiiiage to hcr bumper but tcstificd that the Mcrccdcs 
“has a lot of darnage on front of car.” Hc also tcstificd that thc cars wcrc “apart a 
couple of feet away from each other. . a maybe more.” He did not hear any noisc or 

‘Plaintiff testified that thc Mcrccdcs’ final rcsting position aftcr thc accidcnt was about a 
car lcnglh and a half away from thc rcar of hcr vcliiclc. 

Dcspitc thc appcarancc of thc vchiclc in photographs, plaintiff tcstificd at trial that hcr 3 

vchiclc “had a dcnt by thc towbar and i t  had glass undcrncath thc tirc, thc sparc tirc. And onc of 
thc glasscs - - onc of thc back lights was damagcd, and niy whole buriipcr was raised and pressed 
u p  against the back of the vchiclc.” 

Upon cross cxamination, Mr. YousscfT could not rcmcnibcr the exact distancc that he J 

walkcd and tcstificd that i t  could havc bccn sixty or scvcnty yards. 
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any typc of bang from thc impact. 

CPLR 4404(a) states, in relevant part: 

Aftor a trial of a cause of action or issue triablc of right by a jury, upon 
the niotion of any party or on its own initiativc, the court may set asidc 
a verdict or any judgment cntcrcd thcrcon, and dircct that judgment be 
entered in favor of a party cntitled to judgnicnt as a matter of law or i t  
niay ordcr a ncw trial . . . where thc verdict is contrary to the wcight of 
thc cvidcnce . . . 

Although contained in the same section of thc CPLR, there arc subtlc 
differenccs bctwcen a court’s inquiry into whcthcr judgnicnt should bc cntcrcd 
notwithstanding the verdict and whcthcr thc vcrdict should bc set asidc as against thc 
wcight of the cvidcncc. For a court to conclude as a niattcr of law that a jury verdict 
is not supportcd by sufficient cvidcnce i t  is ncccssary to conclude that there is “no 
valid line of rcasoning and permissible infcrcnccs which could possibly Icad rational 
nicn to thc conclusion reached by the jury on thc basis of the cvidcncc prcscntcd at 
trial.” (Cohcn v, Hallmark Car&, 45 N.Y.2d 493[ 19781). In the invcrsc, if i t  cannot 
bc said that the evidcncc is such that it  would not be uttcrly irrational for a jury to 
reach the result it has, and thus a valid question of fact exists, tlic court may not 
conclude that thc vcrdict is not supported by thc cvidcncc as a matter of law. (Is, at 
499.) A dccision bascd on this standard results in a final judgnicnt in favor of thc 
opposing party. 

When the inquiry is whether the jury verdict should bc set asidc as against the 
wcight ofthc cvidcnce, a discretionary and factual dctcrmination must be niade by the 
court. I t  docs not involvc a question of law, but rather requires a discretionary 
balancingofniany factors. (Nicastro v ,  Park, 1 13 A.D.2d 129[2nd Dcpt. 19851). When 
the court scts aside the jury verdict undcr this standard, a ncw trial must be granted. 
(Labriola v. City of Ncw York, 129 A.D.2d 505[ 1st Dcpt. 19871). 

Plaintiff has not shown that as a matter of law, defendants wcrc liable. I t  is wcll 
scttled that a rear-end collision with a stopped vchiclc crcatcs a presumption that the 
opcrator of the rear vchiclc was ncgligcnt. Howcvcr, that presumption may bc rcbuttcd 
if the drivcr of thc rcar vchiclc provides a non-negligcnt cxplanation for thc 
collision.(Somcrs v, Condl iu, 39 A.D.3d 289[lst Dcpt. 20071). A suffcicnt 
explanation of non-ncgligcnce may bc that the front vchiclc swcrvcd in front of the 
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rear vchicle or cut thc rear vehicle off, leaving thc rcar vchiclc with too 
rcac t. (Lebt-0 n v. IESI N Y cop ., 6 A.D.3d 215[lst Dept. 20041). Mr ,  
explanation for thc collision is that plaintiff cut in front of hini, leaving 
to stop, and causing hini to hit plaintiffs vchicle from bchind. Mr. 
testimony at trial was consistcnt with this theory. Hc tcstificd that thcr 

ittlc tiriic to 
F cm a n d es ’ 
iini no tinic 
Fernandcs’ 

1 was about 
twenty fcct in bctwccn him and the car in front. Plaintiff came into his lanc and he 
only had a second or a few scconds with which to apply his brakes but tic was not ablc 
to stop his car in time to avoid hitting plaintiff. Plaintiffoffcrcd a diffcrcnt account of 
the accidcnt, clainiing that shc was stopped at a red light whcn she was hi t .  Thc 
evidcncc here was not insufficicnt. Rathcr, the differing accounts of the accidcnt 
tcstificd to nicrcly raised questions of fact and credibility to be subniittcd to the jury. 
Fact finding is thc province of the jury. Thus in the abscncc of indications that 
substantial justicc has not bccn done, a jury vcrdict should not bc disturbcd. (Nicastro 
at 133). 

Nor can plaintiff show that thc verdict rendcrcd in dcfcndants’ favor was 
against the weight of the evidence. Mr. Fcrnandes testificd that plaintiffchanged lancs 
and cut hini off and that she was not stopped whcn hc hit hcr. His testimony that the 
two cars hit and thcn separated could lcad to the logical infcrcnce that hc hit  plaintiff 
whilc she was still moving. His testimony is fortificd by Mr. Yousscffi, who testified 
that thc two vehiclcs were apart when hc observed thcni after thc accident. Thc 
photographs subniittcd could also lead thcjury to the reasonablc iritcrpretation that thc 
daniage sustained by cacti vehicle is consistcnt with Mr. Fcrnandcs’ account that 
plaintiffs vchicle was not stationary whcn the impact occurred. Furthcr, a rational 
jury could concludc that Mr. Yousscffi was not, as plaintiff allcgcs, stoppod in front 
of her at thc traffic light, bccausc ho did not hear any noise from the impact and had 
to walk back fifty to hundred yards to rcach plaintiffs car. Thus, thc j u r y  assessed 
the evidcncc, crudited the testimony of Mr. Fernandes and Mr. Yousscffi, and did not 
credit thc tcstiniony of Halana Richardson, and a new trial is not warrantcd. 

The parties agrccd that the first question on thc verdict shcct should addrcss the 
defendants’ negligence. The jury’s answer to that question cndcd deliberations, and 
the jury never reached the question of “scrious injury.” This Court rcscwcd dccision 
on plaintifrs motion, made at the close ofplaintiff s direct casc, asking that thc Court 
find serious injury as a matter of law. Based on the foregoing, thc motion is denied 
as moot. 
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Wherefore it is hcrcby 

ORDERED that plaintiffs motion is dcnicd, and thc Clerk is dircctcd to cntcr 
judgnicnt in favor of dcfcndants pursuant to thcjury's vcrdict datcd January 23,2008. 

DATED: February 27,2008 L 

- 

EILEEN A. RAKOWER, J.S.C. 

F I L E D  
MAR 0 3  2008 

NEW YORK 
COUNTY CLERK'S OFFICE 
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