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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW Y O N :  PART I I 

X 
IN THE MATTER OF THE ARBITRATION OF 
CERTAlN CONTROVERSIES BETWEEN 

JOAN HANSEN SL CO., JNC., 

- - - - - - - - _ _ _ _ - - - - _ _ _ _ _ _ _ I _ _ _ _ _ _ _ _ _ _ _ _ _  

Petitioner, 

-against- Index No. 107 1 14/05 

EV ERLAST WORLD’S BOXING HEADQUARTERS 
cow., 

Respondelit. 
X 

MADDEN, J: 

Rcspondent Everlast World’s Boxing Headquarters Corp. (Evcrlast) moves, by 

order to show cause, for an order permanently staying all further arbitration proceedings behvccii 

it and pctitioner Joan Ilansen & Company, Inc. (Hansen) regarding Case No. 13 133 00438 03 of 

the American Arbitration Association (the AAA), and all proceedings thcrein. For the reasoris 

set forth below, Everlast’s motion is denied. 

Everlast seeks an order staying Hansen and the AAA from taking any action 

regarding an October 30, 2007 application made by Hansen to the AAA, seeking a claiification 

of the arbitration award (tlie Award) issucd by the arbitrators on April 14, 2005. The Award was 

confirmed by dccision and ordcr datcd January 3, 2006, and by judgment cntcred March 1, 2006. 

Beginning in 1983, Hanscii performed services for Everlast as a non-exclusive 

licensing agent and consultant, pursuant to a written represcntation agreement (tlie 

Rcpresentatioii Agreement) which provided that shc rcceive coniinissio~is for royalties bascd 011 

Hanscn-obtained liccnscs. On January 9,2003, Everlast sciit Harisen a writtcii notice terminating 
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the Representation Agrecineiit on various grounds (the Termination Notice). 

On February 11,2003, Hansen commenced thc arbitration proceeding, 

contcnding, among other- things, that Representation Agreement was wrongfully terniinated, and 

that thc Termination Notice was invalid. The arbitrators agreed with Hansen, and ruled that tlic 

Tennillation Notice was improper, arid declared that the licprcsentatioii Agreement was not 

terminated, and furthcr directed that Everlast account for and pay to Hanscii all unpaid moneys 

under the Representation Agrecment. 

At issue here is the pcriod of timc for which Hansen is entillcd to reccive royally 

paynmits under the Represcntation Agreenicnt in light of the Award finding that the 

Representation Agrecmeiit was not properly terminated. The rcsolution of this issuc requires 

consideration of the provision of the Represcntation Agreement discussed bclow 

The Representation Agreement in effect at the tinie in issue was for a five-year 

lenn ciiding 011 Deccinbcr 3 1 , 2004, unless the Agreement was terniinatcd sooner for cause: 

The initial term of this agreement shall be from the date hcreof 
until December 3 1, 1999. Thereaftcr, this agrecineiit shall be 
automatically renewed under the terms and conditions in effect as 
of Dcceniber 3 I ,  1999 for five ( 5 )  years ending Deccmbcr 3 1,2004 
unless sooiier temiinated in accordance with tlie following 
provision: 

1. At tlie option of either party, at any tirnc, upon not lcss than 
thirty (30) days’ prior written notice: (i) in the event of the fdilure 
of the other party hereto to fulfill its obligations hereunder in  any 
rcspect ... . 

Representation Agrecment, Section IV (1) (i). 

As of the termination of the Representation Agreement, Hanseii was to receive 

only consultation fces “for the earlier of two (2) years after tenninalion” or the end ofthe licensc 
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agreenients in eflect: 

3. the participation by HANSEN in royalty payments shall 
continue lor so long as licensees remain licensccs of EVERLAST, 
except that: ... 

e. hi the evciit o f a  termination of this Agreement, HANSEN sliall 
continue to receive consultation fees on existing agreenients for the 
earlicr of two (2) years after tcrinination or the end of thc licciisc 
agrccnieiits then in effect. 

- ~ d . ,  Scction VI (3) (e)’. 

Haiisen was paid by Everlast all monies due to it lor the period though December 

3 1 , 2006, two years lrom the Decenibcr 3 1,  2004 teimination datc, and no further payments were 

niadc for the period subsequent to Dccember 31,2006. Hansen contcsted Everlast’s cessation o r  

payments as of Dccember 3 1, 2006, claiming that the terniiiiation provision set forth in Section 

VI (3) (e) was only applicable in the event of an carly termination of the Representation 

Ageeinent for cause, and not the expiration of its term, and that thus, Everlast remained bound 

to pay Hansen comniissioiis based oii royalties received from Hansen-obtained licensees “for so 

lorig as [the Haiisen-obtained] licensecs remained licensees” of Everlast. 

Hansen tlicn moved to hold Everlast and its Chief Financial Officer in contempt, 

In the evcnt of a tenninatioii ofthe Representation Agrccmcnt, Haiisen’s rights to 
coiitinued receipl of conipensation obtaincd by her were diminished by the following teims of the 
Representation Agreement: 

I 

For the first year after tennination, Hansen will receive the full 
aniounl of the consultation fee for that ycar; and in the secoiid year 
THansen will receive fifty (50% ) of such fee for that year and 
thereafter payment of any fees will cease cntircly. 

- Id., Section VI (3) (0, 
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for allegedly violating the March 1,2006 judgment. 

On October 19, 2007, this court issued a decision and ordcr dcnying Hansen’s 

motion for contempt. This court ruled that the issues in the arbitration proceeding did not 

involve the interpretation of Sections Vl(3) (e) arid (0, or whether Hanseii would be entitled to 

any monies beyond December 3 1,2006: 

Contrary to Hansen’s arguments, however, thc arbitrators did not 
determine that Sections VI (3) (c) and (f) are only applicable if the 
Rcpresentation Agrcement was terminated for cause since the issue 
of the interpretation of Sections VI (3) (e) or (9 was not a subject 
of the arbitration. Rather, the primary issue before the arbitrators 
in this matter was whether the Termination Notice was valid (m 
Award, at 1). Thus, the arbitrators did not rule on the meaning of 
“tcrmiiiation” in thosc provisions, or what monies would be 
payable to Hansen once the Rcpresentation Agreement ended 011 
December 3 1, 2004. 

10/19/07 Decision, at 7. This court also wrote “the Order, which is based on the underlying 

Award, does not specify the period for which monies payable under thc Agreement are due and 

owing,” and iiotcd that “the Order dirccts Everlast to pay Hanscn commissions that are ‘payable 

under the Agreement,’ without any recitation that they are payable ‘for as long as those licensces 

reiiiaiii licensees’” (id. at 8). Moreover, this court determined that it could not intervene to 

interpret the Award to direct further payments to Hansen, stating that “[wlhen, as hcre, an 

arbitration award is not sufficiently cxplicit or is othcrwise ambiguous, ‘the Court may not 

impose it own interpretation of the Award”’ (id. at 9 [citation oniitled]). 

On October 30, 2007, Hansen sent a letter to the AAA, asking that thc arbitrators 

clarify the Award to make clear that Sections VI (3) (e) and ( f j  of the Representation Agrement 

have no application to Everlast’s obligation to pay Hansen commissions based on royalties 
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received from Hansen-obtained licensees “for so long as those licensees remain liccnsees” of 

Evcrlast: 

Haiisen requcsts that the Arbitrators clarify the Award to make 
plain that in holding that Respondent’s Notice of Teniiinatioii of 
the parties’ Representation Agreement to be a nullity, the 
Arbitrators were directing Respondent to account for, and pay to 
Hansen all monies due Hansen on account of tradcmark royalties 
received by Respondent from Hansen-obtained licensccs, for (‘so 
long as the liccnsces remain liccnsees of [Respondent]” and that 
Sections VI (3) (e) and (t) 01 the Represciitation Agreciiicnt have 
no cffcct 011 that obligation. 

10/30/07 Letter, at 1 (AK of Edward R. Epstein, Exh D). 

Everlast contends that Hansen’s application inusi be perniancntly stayed since h e  

time for I-Iansen to seck “modification” of the Award has expired. In support of this contention, 

Evcrlast relies 011 CPLR 7509, which provides that a party seeking modification of an arbitration 

award from the arbitrators shall make aii application within 20 days ofits  receipt of the award, 

and CPLR 75 1 1 which provides that an application to a court to modify or vacate an award shall 

be made within 90 days of the party’s receipt of the award. Accordingly, Everlast argues that 

Hansen’s application to the AAA is lime-barrcd, because i t  was not made within the 20 or 90-day 

time limits set forth in those statutes. Evcrlast also argucs that Hansen’s application is improper 

sincc the iiianner in which Hansen was to be paid was not the subject of the prior arbitration 

proceedings. 

In rcply, Hansen points out that the word “modification” is never used in the 

Octobcr 30,2007 letter to the AAA. Rather, at all places in the six-page letter, the words used 

are “clarify” or “clarification,” and that [he distinction between clarificatioii of an arbitration 

award and modification of such an award is outcome determinative. 
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Hanscn’s position has merit. The power to clarify an award rests with the 

arbitrator, and such clarification does not violate or otherwise involve the modification 

provisioris of CPLR article 75 (Matter of Belc,~Riii~sniaatscliappi~ Wolfie, B.V. v AES Ecotek 

Europe HoldinEs, B.V., 21 AD3d 858 [ lSt Dept 2005]; accord Herskowitz v VCV Dev. Corp., 

2006 WL 51 1281 1 [Sup Ct, NY County 20061; but see, 1199 $ElU v. St. Luke Residential 

Health Care Facility, Inc., 2005 WL 1828762 [ND NY 20051; Trans World Airlines, 1nc. v. 

Independent Fcderation of Flight Attendants, 563 FSupp 1197, 1200 [SD N Y  1983][both 

applying the time limits for modifying award to requests to have an award clarified). 

‘Thus, in Bele~TRin~smaatschappii, the Appellate Division, First Department hcld 

that CPLR 7509 and 75 1 1 werc inapplicable to an application for clarificatioii of an existing 

arbitration award. The arbitration pancl had delivercd its award on November 18, 2002. Similar 

to the case at bar, there was a dispute as to what thc award actually required of thc parties. 

Specifically, the partics disagreed over whcther the petitioner was required to sell certain shares 

in the parties’ joint vciiture to the respondent. On December 30, 2003, over a year after the 

award was delivered, the Supreme Court found that it did not have the powcr to interpret the 

arbitration award, and directcd that “clarification” be sought from the arbitration pancl. The 

clarification was thcn given, and the Supreme Coui-t confirnied the arbitration award. 

In addressing the appellant’s argument that the respondent was time-bared from 

seeking clarification pursuant to CPLR 7509 and 75 1 1 , the First Dcpartment held: 

Contrary to petitioncr’s contention, the motion court did not seek 
or order a modification of the origirial final award, but rather 
properly directed respondent to requcst clarification of the original 
Final award to Iacilitate inlelligciit judicial review of the award 
(G Coming Firefighters. Local 932 AFL-CIO, IAFF v City of 
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Corning, 97 AD2d 975 [4“’ Deptl.9831). Since the original final 
award was not modified, there could have becn 110 failure to 
comply with CPLR 7509 or 751 1 ,  

21 AD3d at 859. 

Likewise, herc, Hansen is not seeking a inodificatioii of the Award, but instcad 

seeks clarification from the same panel which made the origiiial detcrmination. “[Alny 

uncertainty about the pirrport of the award should be subinitled to the arbitrators for clarification 

and not to the courts” (Aigen v Giannone, 49 AD2d 562, 562 [2d Dept 19751; scc also Hamilton 

Partncrs Lld. v Singer, 290 AD2d 3 16, 3 16 [ 1” Dept 20021 [“This Court has recognized the 

authority of a court ... to remand the matter to an arbitration panel when the panel’s award does 

not dispose of a particular issue raised by thc parties or indicate the panel’s intention with respect 

to it, or whcn the award is ambiguous and not sufficiently explicit, since a court may not imposc 

its own intcrpretation of the award”] [citations omitted] j. 

Thus, because the Award did not explicitly specify whether thc paynienls to be 

made to Hanseii under the Representation Agreement were to ceasc at the end of thc two-year 

limitation period of Section VI (3) (c), or whether the payments were to continue “for so long as 

thosc licensees rcmained liceiisees” of Everlast, Hansen should be permitted to scek clarification 

with respecl to this issue from the AAA (E Matter of Bele~Riii~smaatschappi! Wolfie. B.V. v 

AES Ecotek Europe HoldinRs, B.V., 21 AD3d 858, supra [ambiguity must be rcsolved by the 

arbitration panel which dctennined the award]; Corning Fircfighters. Local 932, AFL-CIO, IAFF 

v City of‘ Corning, 97 AD2d 075 [,‘I’ Dcpt 19831 [court rcmanded case back Yor claiification to 

the pancl which deterniiiied the arbitration award] j. 

Allhough Everlast contends that the time period during which Hanseii was to be 
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paid under the Representation Agreement was not an issue in the arbitration proceeding, and 

thus, the Arbitration Panel would have 110 authority to clarify thc Award, the court rcjects this 

argument. During the arbitration proceeding, Everlast’s entire defciise to the claim of breach of 

Reprcsentatiori Agreemctit was that Hanscn was terminated for cause, which dcfense was based 

upon thc identical provision of Ihe Representation Agreement, Section V1 (3) (e), which it now 

clainis cxcuses it from any further commissioii payments to Haiisen. 

Thc court also rcjects Everlast’s argument that once a court has coni-Snncd a11 

award, the arbitrators cannot issue a clarification of the award. Everlast cites no relevant 

authority in support of this proposition. Moreover, the vague nature of the Award with respect to 

the issuc of whether Hansen would be entitled to any monies bcyond December 31,2006 only 

hecatnc apparcnt after Everlast ceased inaking payments to Hailsen, and Hansen moved for an 

order of contempt, well after confirmation of the Award. 

The court has considered the remaining arguments, and finds them to be without 

merit. 

Accordingly, it is hereby 

ORDERED and ADJUDGED that Everlast’s motion for an order pernianciitly 

staying all furthcr arbitration proceedings betwecn it arid Hailsen regarding AAA Case No. 13 

133 00438 03 is denied. 
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