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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: I A S  PART 15 

ASSOCIATED MUTUAL INSURANCE 
COOPERATIVE a / s / o  Ramon Perez d /b /a  
R . P .  Supe r  Deli 

X ----__-----l----l---___l________________ 

P l a i n t i f f ,  

-against- 

M . H .  RHODES Co. and ADVANCE TECHNICAL 
COMPONENTS, I N C . ,  

Defendants. 

WALTER B . T O L D ,  J. : 

Indax No.110847/06 
Mtn S a q .  0 0 3  

By this motion Defendant Capewell, LLC d / b / a  M.H. Rhodes 

s / h / a  M . H .  Rhodes C o . ,  moves to renew its p r i o r  motion f o r  

summary judgment p u r s u a n t  to CPLR 3212 and upon renewal ,  a n  o r d e r  

granting summary judgment  dismissing the complaint and c ross -  

claims. 

m 
This p r o p e r t y  damage action arises from a fire that occurred 

on December 6, 2 0 0 3  at a premises known as R . P .  Supe r  Deli. 

Plaintiff claims that the timer in an oven at the Deli  d i d  not 

work p r o p e r l y  and caused the oven to overheat and caused  a f i r e .  

Plaintiff‘s subrogor, Ramon P e r e z  d/b/a R . P .  Supe r  Deli (the 

Deli), owned an operated the D e l i .  Plaintiff claims t h a t  t h e  

moving Defendant  manufactured, installed and supplied t h e  

“defec t ive”  t i m e r ,  known a s  “Marketime Part # D K J - Y ” ,  and t h a t  

t h e  timer was installed in a Biaggia  Professional Pizza Oven (the 
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"Oven") w h i c h  was used a t  t h e  Deli. The timer however,  was 

actually supplied by M.H Rhodes, Inc., a n o n - p a r t y  to this 

a c t i o n .  

The Oven had  been installed p r i o r  t o  Mr. Perez's acquisition 

of  the Deli. The Oven was no t  changed o r  s e rv i ced  i n  t h e  f i v e  

y e a r s  p r i o r  t o  the fire. 

P l a i n t i f f  h a s  asserted a separate cause of a c t i o n  a g a i n s t  

t h e  co -de fendan t ,  Advance Technical Components, as the supplier 

of  a thermostat t h a t  was i n s t a l l e d  i n  t h e  Oven. 

&c kqrou nd 

T h e  moving Defendant  acquired t h e  a s se t s  of M.H. Rhodes, 

Inc., in December 1, 2 0 0 0 .  P u r s u a n t  to the P u r c h a s e  Asset 

Agreement (Agreement), Capewell acquired the a s s e t s ,  p r o p e r t y ,  

rights and business relating to the timer and s w i t c h  p r o d u c t  line 

of M.H. Rhodes,  Inc. T h e  Agreement p r o v i d e d  for the assumption 

of c e r t a i n  liabilities by Capewell. The "assumed liabilities" 

are outlined in Schedule 1A of t h e  Agreement (Defendant's Ex.  C )  

and i n c l u d e  w a r r a n t y  obligations b u t  not claims f o r  negligence 

arising from the use of produc t s  sold prior to the closing d a t e .  

Capewell did not purchase t h e  f a c t o r y  or its machinery. Shortly 

a f t e r  t h e  sale, Capewell began t o  manufacture the product line in 

its own facility, utilizing p u r c h a s e d  tools and  marketing t h e  

products under the name M . H .  Rhodes.  
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Notigns f o r  Summary JudqmenT 

The moving Defendant  filed a motion €or summary j u d g m e n t  and 

t h i s  c o u r t  held that t h e  motion was premature .  (Decision dated 

August 14, 2 0 0 7 . )  Since further discovery h a s  been c o n d u c t e d ,  

the moving Defendant now moves to renew the p r i o r  motion for 

summary judgment and upon renewal, summary judgment dismissing 

t h e  Complaint and cross-claims. 

Discuss ion 

As w i t h  any motion for summary judgment, success is wholly 

dependent on whether the proponent  of e i t h e r  of the respec t ive  

motions has  made a "prima facie showing of entitlement to 

judgment as  a mat ter  of law, t e n d e r i n g  sufficient evidence to 

eliminate a n y  material issues of fac t"  (Wolff v New Y a r k  C i t v  

Trans. A u t h . ,  21 AD3d 9 5 6  [2d Dept 20051, quoting Winesrad v New 

Y o r k  Universitv M ed. Ctr ., 64 NY2d 8 5 1 ,  8 5 3  [ 1 9 8 5 ]  [internal 

quo tes  omitted]. A p a r t y  is entitled to summary judgment if t h e  

sum t o t a l  of the undisputed f a c t s  establish the elements of a 

claim o r  a defense a s  a matter of law.  T h i s  means that none of 

the material elements of  the claim or defense are in dispute 

(Barr, Atlrnan, Lipshie, Gerstman, N e w  Y'ork C i v i l  Practice Before 

Trial, [James Publishing 20061  § 3 7 : 1 8 0 ) .  

P l a i n t i f f  a r g u e s  that Capewell ,  LLC, the successor of M . H .  

Rhodes and current manufacturer and designer of the oven timer, 

impliedly assumed liability when i t  acquired t h e  a s s e t s  of M . H .  
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Rhodes.  Plaintiff emphasizes that Capewell, Inc., assumed the 

obligation to repair and replace a n y  damaged or defective units 

p r e v i o u s l y  sold by i t s  predecessor, as evidence of an  assumption 

of liability. 

The g e n e r a l  rule is that the p a r t y  acquiring the assets of 

another company is not liable f o r  the torts of its predecessors. 

(Schumacher v .  Richards Shea r Co.,  In c , ,  59 N Y 2 d  239, 2 4 4  

[ 1 9 8 3 ] ) ,  A s  Judge Lasker s t a t e d  in &di evardian v .  Laidlaw- 

Coqqeshall, Inc., 431 F. Supp 834 [ S . D . N . Y .  19771, a corporation 

impliedly assumes t h e  liabilities of  i t s  predecessor following an 

asset purchase when: (1) t h e  successor c o r p o r a t i o n  attested t o  

its i n t e n t i o n  t o  assume liability for the contracts of its 

predecessor; ( 2 )  a l l  a c c o u n t s  of the predecessor were to be 

serviced by the successor;  (3) customer accounts of t h e  

predecessor were automatically t r a n s f e r r e d  to the successor; (4) 

all credit balances owed to customers of the predecessor were 

assumed by the successor; and ( 5 )  all d e b i t  balances were to be 

an obligation of the successor. ( J l a d i e v a y d i q n  V , La idlaw- 

m n e s h a l 1 ,  Inc., 431 F. Supp 8 3 4  [ S . D . N . Y .  1 9 7 7 1 ) .  

Here, there can  be no implied assumption of l i a b i l i t y  to t h e  

moving D e f e n d a n t .  The assumed liabilities were specifically 

listed and  expressly declared  in t h e  Agreement (Schedule lA, 

Defendant‘s Ex. C ) .  Plaintiff’s argument of a n  implied 

assumption of  l i a b i l i t y  stemming from the obligation to repair or 
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replace damaged or defective units f a i l s .  Capewell assumed 

certain product-support obligations relative to assuming t h e  

seller's warranty p o l i c i e s ,  which was n o t  t h e  case  here .  

Additionally, t h e  Agreement was n o t  a de f a c t o  merger as 

Plaintiff contends, T h e  requirements of a de f a c t o  merger a r e :  

(1) the continuity of ownership, (2) c e s s a t i o n  of ordinary 

business operations and the dissolution of the selling 

c o r p o r a t i o n  as soon a s  possible a f t e r  t h e  transaction; ( 3 )  t h e  

b u y e r ' s  assumption o f  the l i a b i l i t i e s  ordinarily necessary for 

the uninterrupted c o n t i n u a t i o n  of the seller's business; and 

(4) continuity of management, personnel, physical location, 

a s s e t s  and g e n e r a l  business o p e r a t i o n .  (Van Nocker v .  A . W .  

CheSterton C o . ,  15 AD3d 254, 2 5 6  [lYt Dept 20051). 

While it is true t h a t  certain employees of M.H. Rhodes 

became employees of Capewall, this f a c t  alone is n o t  s u f f i c i e n t  

to satisfy the standard r e l a t i v e  to establishing continuity of 

ownership. ( K r e t a e r  v. F1 ' I resafe Produc ts C Q ~ P . ,  24 AD3d 1 5 8  

[ lSt  d e p t  20051). T h e r e  is no evidence that R . H .  Rhodes was 

dissolved after t h e  a s s e t  s a l e  o r  t h a t  i t  became a mere s h e l l .  

Rather,  t h e  Agreement suggests t h a t  it retained a s s e t s  a s  l i s t e d  

in the Agreement. Lastly, the seller's tools, b u t  n o t  the heavy 

machinery, was removed from its f a c t o r y  in Avon and  t a k e n  to 

Capewell's f a c i l i t y  in South Windsor, indicating that the 

s e l l e r ' s  business did n o t  continue uninterrupted. 
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It f o l l o w s  that Capewell, LLC d i d  not assume tort liability 

f o r  defective p r o d u c t s  manufac tu red  b y  n o n - p a r t y  M . H .  Rhodes 

p r i o r  to t h e  e f f e c t i v e  d a t e  of the Agreement. Although there a r e  

exceptions to this g e n e r a l  rule, no such exception applies under  

t h e  f a c t s  p re sen ted  here. 

Accordingly it is 

ORDERED that Capewell, LLC d/b /a  M.H. Rhodes s / h / a  M . H .  

Rhodes Co., motion to renew its p r i o r  motion for summary judgment 

pursuant to CPLR 3 2 1 2  is g r a n t e d  and upon renewal summary 

judgment dismissing the Complaint and cross-claims is g r a n t e d .  

Counsel for the remaining parties a r e  d i r e c t e d  t o  appear a s  

scheduled on F e b r u a r y  29,  2008 at 11:OOam i n  room 335 a t  60 

C e n t r e  S t r e e t  f o r  a compliance conference. 

This memorandum opinion constitutes the decision and o r d e r  

o f  t h e  C o u r t .  F I L E D  
MAR 0 3  2008 

NEW YORK 
COUNTY CLERK'S OFFICE1 

HON. WALTER TOLUB, J . S . C .  
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