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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

u ~ E N  A M O W E R  
PRESENT: - J.S,C PART b? 

Index Number : I I620712006 
WADLER, DAVID 
vs 

INDEX NO.  

CITY OF NEW YORK MOTION DATE 

Sequence Number: 001 

SUMMARY JUDGMENT 
MOTION SEQ. NO. 1 
MOTION CAL. NO. 

The following papers, numbered 1 t o  were read on this motion to/for 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits 

Cross-Motion: R y e s  0 No 

Upon the foregoing papera, it is ordered that this motion 
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Mot. Scq. No. : 
00 1 

- against - 

Plaintiff was an activc New York City Policc Officer whcn, on October 31, 
2005, hc was injured at a policc chcckpoint at Avcnuc of thc Fincst and Pearl Strcct 
i n  the County and Statc of Ncw York. Specifically, tic was driving a policc 
department vehicle and was pcrnmissibly traversing thc policc barricadc, which had 
becn rctractcd into the ground for him to pass, whcn the barrier opcration was 
rcactivatcd prciiiaturely. I t  h i t  the undcr portion of thc vchiclc, lifting thc vchicle off 
the ground. Plaintiff, as a rcsult of'tliis incidcnt, allcgcs ncck and back injuries. 

Plaintiff brings this motion for partial suniniary judgmcnt on thc issue of 
liability. City opposcs the motion, and cross iiiovcs to dismiss plaintiff's causc of  
action on the grounds that plaintiff did not suffcr a gravc injury as dcscribcd by the 
Worker's Coiiipensation Law, and that plaintiff is prccludcd froni rccovcring darnagcs 
bawd on the "firefighter's rule." Plaintiff opposcs the cross motion. 

Plaintiff, i n  support of its motion, submits tlic following: tlic policc accident 
rcport and accident rcport for thc police dcpartnicnt vchiclc involvcd and line-of-duty 
injury rcport; tlic notice of claim; portions of plaintiffs 50-11 hcaring transcript; thc 

[* 2 ]



ploadings; discovcry demands and case scheduling orders; and dcfcndant’s admission 
that an officer assigned to thc barrier opcratiori accidentally activated the barrier 
contained within a policc accidcnt report provided to plaintiff through discovcry. 

City, in support of its cross niotion and in opposition to plaintiffs motion 
providcs: thc noticc of claini, plaintiff’s vcrificd bill of particulars; and a complctc 
copy of plaintiffs 50-h hearing transcript. 

Plaintiff, by way of rcply, providcs his own additional sworn affidavit, datcd 
February 4, 2008. 

Thc proponcnt of a motion for summary judgment must niakc a prima facie 
showing of cntitlcnicnt to judgment as a niattcr of law. That party must producc 
sufficient cvidciicc in adniissiblc form to cliniinate any niaterial issue of fact from the 
case. Wlicrc thc proponcnt niakcs such a showing, thc burden shifts to the party 
opposing thc motion to dcmonstratc by admissible evidcncc that a factual issuc 
reniains roquiring the tricr of fact to dctcmiinc the issuc. Thc affirniation of counsel 
alone is not sufficient to satisfy this requircmcnt. ( Zirckci-iuuti v. Ci[jr q f N w  Yot-k, 49 
N.Y.2d 557 [ 19801). In addition, bald, conclusory allegations, cvcii if bclicvable, arc 
not enough. (EIit-lic.l/ v. Atiio-icuii Moiiiiigw GtwtiIioiw M j i .  Colp., 26 N.Y.2d 255 
[ 19701). ( Eciisoii S t o w  Cotp. v. 42i1d S/l-cet Dcvelopiciit Coip., 145 A.D.2d 249,  
25 1-252 [ 1st Dcpt. 19891). 

Plaintiffestablislics that the police opcratcd barricade was activated cxclusivcly 
by dcfcndant, and that as a result, hc was injurcd. Nornially, upon such a showing, 
it would bc incumbent upon dcfcndant to show by proof in admissible form that issues 
of fact cxist as to whct1ic.r dcfcndants arc liable for thc instant accident. Hcrc, 
howcvcr, City argucs alternatively that plaintiff is also ncgligcnt, barring surnrnary 
judgnicnt, or that plaintiff is barred from bringing his ncgligcncc claim. 

First, dcfcndants statc that, although this accidcnt was causcd by the operation 
of the sccurity barricr, plaintiff niay havc coiitributcd to tlic causc of thc accidcnt. 
Dcfcndants point out that thcrc was no nicchanical or vehicular dcfcct alleged, and 
thus thc actions of thc parties thcmsclves arc the proximate causc of thc accident. 
Howevcr, thcrc is no cvidciicc submitted which raises an issue of fact regarding 
comparative ncgligcncc. I t  is not alleged that plaintiff stoppcd the vchiclc 
iriappropriatcly whilc over the barricr, or that hc conirnunicatcd with thc operator of 
the barricr in  a way so as to encourage the barrier’s preniaturc activation. To the 
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contrary, reports consistcntly fault the barrier opcrator with ts premature activation. 

Sccondly, dcfcndants arguc that plaintiff fails to meet his burdcn of showing 
a grave injury as rcquircd by Workers’ Compensation Law tj 1 I .  Howcvcr, plaintiff 
points out that tlic New York State Insuraricc Fund’s statcmcnt cxcludcs policc 
officcrs from ttic Workcr’s Conipcnsation Law of New York. Thcrcforc, the inquiry 
into whcthor plaintiff-s injuries arc “gravc”as dcfincd by the Workcrs’ Compcnsation 
Law i s  moot. 

Finally, dcfcndants assert that plaintiff is prccludcd from bringing t h e  claims 
by tlic “fircfightcr’s rulc,” which states: 

Whcrc sonic act taken in furtlicrancc of a spccific policc or firefighter 
function exposcs the plaintiff to a hcightcned risk of sustaining tlic 
particular injury, he or she niay not rccovcr daiiiagcs for common law 
negligence. (Zatighi v. Niagat-a Frotitier Ttutisy. Cotiitii ’ t i ,  85 NY2d 
423[ 1995 3). 

Plaintiff attempts to raisc an issue o f  fact as to whcthcr the firefighter rule is 
cvcn applicablc to him in this situation. Mr.  Wadlcr providcs his owii self serving 
affidavit stating that he was not working at the tinic of the accident. Rather, he had 
dropped off his own personal vchiclc at tlic 68Ih prccinct, took his assigned policc 
vchiclc, and was hcadcd to 1 Policc Plaza to begin his tour o f  duty at 8:25 a.m.. 
Reports indicate that this accident occurred at 8: 15 a.m. 

Gencrally, a self-serving affidavit offered to contradict earlier testiniony does 
not raisc a bona fidc qucstioii of fact and will be disregardcd (Liqu‘tisky 17. W i t i d h i  
Cotrsl. Coip., 293 A.D.2d 3 17[ 1st Dept. 20021). The policc accident rcport indicates 
that plaintiffwas operating a police department vchiclc. Boxcs arc clicckcd indicating 
that the vehicle was on both routine patrol and “responding to C.O.P.” The line-of- 
duty injury rcport indicates that the injured offjccr (plaintiff) was on duty, and that the 
in vcs t i g a t i n g s u pc rv is i ng o ffi ccr rec o ni ni en ds I i n e-o f-d u t y des i g n a t i on. T h is rcpo rt , 
i n  part C, is coiiiplctcd by the officer applying for linc-of-duty dcsignation, Sgt. 
Wadler, and is signed by plaintiff and datcd October 3 I ,  2005. 

Thc rciiiaining qucstion is whcthcr the fircfightcr’s rulc precludes recovery for 
Sgt. Wadlcr’s injurics as against the City and the New York City Policc Dcpartnicnt 
under the circumstances presented. The firefighter rulc applies to injuries sustained 
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while acting in furtherance of a spccific police function. (Zutiglii at 436). No cause of 
action to recover daniagcs bascd on common-law negligence will lic" where some act 
takcn i n  furtlicrancc of a spccific police or fircfighting function cxposcd the officer 
to a heightcncd risk of sustaining the particular itijury. ( /d.  at 439). 

Gcncral Obligations Law $ 1  1-106 was passed in 1996, which abrogated the 
fircfightcr's rulc to a certain cxtcnt. This section applies whcrc thc injury is 
proxiniatcly causcd by thc negligent or culpable conduct ofany pcrson or entity, other 
than that policc officer's or fircfightcr's cmploycr or co-cniploycc. Essentially 5 1 1-  
106 allows policc officers to sue private cntitics for injuries which occurrcd as a rcsult 
of thcir ncgligcncc. 

Thc Appcllatc Division, First Dcpartnicnt, in Gt-ogutr v. City qf'Ne~v Yot-k, 259 
AD2d 240 (App Div I "  Dcpt., 1999), eniphasizcd that the fircfightcr's rulc continues 
to bar such claims as against an employer or co-cniploycc, not just clainis against the 
cmploycr in its capacity as such. There, while the injurcd officer may havc had a valid 
claim sounding in negligence as against thc owner of adjoining property for his slip 
and fall under Gcneral Obligations Law 5 I I - 106, where thc owner happened to bc 
the municipality, the action was barrcd. The fact that the offccr  sucd the City, not in 
its capacity as his employcr, but ratlicr in its capacity 11s owner of the premises 
abutting the sidewalk on which thc officer was injured, did not rcmovc the City froni 
thc cniployer/co-cniployca cxccption to the statutc. Thc Court rclicd on the fiscal 
concerns itiiplicatcd by the abolition of thc fircfightcr's rulc. 

Further, i t  cannot bc said that Sgt. Wadler was not engaged in an activity in 
furtherance o f a  spccific police function, He was driving a policc dcpartmcnt vchiclc; 
he was cntcring a rcstrictcd zone; and his vchiclc was pcrniittcd cntrancc into thc 
sccurcd area bascd on his presentation of policc identification.' 

Whercforc i t  is hcrcby 

'Scc also, AI~hvrrlv: I , ,  Cifj, (?/'New I ' d ,  271 A.D.2d .I lh[?nd Dopt. 20001). wlicru [he court found that thu 
fircliglitcr nile barred rccwcry by ;I policc ofliocr [hat wils involvcd in a tilotor vchiclc acuidcnl wlicrc shc \vas 
aciitig as ;I "rccordcr" in il patrol car. l'hcrc. 111c courl I'outid [ha1 [he oflicor was pcrl'oniiitig a spcc i l i c  police 
runciion which put her a1 ail incrcnscd risk or bcing injurcd in  a tiiolor w h i c l c  acoidcnt. ( / d  a1 4 17). 
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ORDERED that plaintiffs motion for partial summary judgmcnt on the issue 
o f  liability is dcnicd; and i t  is furthcr 

ORDERED that dcfcndants thc City of Ncw York and tlic Ncw York City 
Policc Dcpartment's cross-motion for summary judgment i s  granted and the coniplaint 
is dismissed; and it is furthcr 

ORDERED that thc Clerk is dircctcd to cntcr judgmcnt accordingly. 

DATED: Fcbruary 28, 2008 L , F  - << * 
EILEEN A. RAKOWER, J.S.C 
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