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s:(
SHORT FORM ORDER

SUPREME COURT - STATE OF NEW YORK

Present:

HON. ROY S. MAHON
Justice

REDI BAG USA LLC TRIAUIAS PART 9

INDEX NO. 9102/07
Plaintiff(s),

- against -
MOTION SEQUENCE
NO.

FALK PAPER COMPANY MOTION SUBMISSION
DATE: December 10 2007

Defendant(s).

The following papers read on this motion:

Notice of Motion
Affirmation in Opposition
Affirmation
Affdavit

Upon the foregoing papers , the motion by the defendant for an Order pursuant to CPLR g3211 (8)dismissing the plaintiffs verified complaint on the grounds that this Court lacks personal jurisdiction over the
defendant under CPLR g302(a) and pursuant to CPLR g327(a) as the doctrine of dorum non conveniens
applies , is determined as hereinafter provided:

The instant action involves a Purchase Order for the manufacturing of plastic shopping bags that was
entered into between the respective parties on August 18 , 2005. In substance the defendant through theaffidavit of Bob Margl , a manager of the defendant sets forth that the bags that were produced in the initial
shipment were not produced according to specifications. Mr. Margl further contends that the secondshipment of bags was not according to specifications. The plaintiff commenced the instant 

action and areview of the allegations set forth in the First Cause of Action in the Verified Complaint the plaintiff sets forth
that any alleged defect in the plastic bags were remedied and thereafter the defendant accepted delivery
but has failed to pay the plaintiff for the bags delivered.

The defendant brings the instant application , amongst other things , on the grounds that the Courtlacks personal jurisdiction over the defendant pursuant to the provisions of CPLR g302(a). In pertinent part
said section provides:

9302. Personal jurisdiction by acts of non-domiciliaries.
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(a) Acts which are the basis of jurisdiction. As to a cause of action arisingfrom any of the acts enumerated in this section, a court may exercisepersonal jurisdiction over any non-domiciliary, or his executor or administrator
who in person or through an agent:

1. transacts any business within the state or contracts anywhere to supply
goods or service sin the state; or

2. commits a tortious act within the sate , except as to a cause of action for
defamation of character arising from the act; or

3. commits a tortious act without the state causing injury to person orproperty within the state , except as to a cause of action for defamation of
character arising from the act , if he

(I) regularly does or solicits business , or engages in any other persistent
course of conduct, or derives substantial revenue from goods used or
consumed or services rendered , in the state , or

(ii) expects or should reasonably expect the act to have consequences in the
state and derives substantial revenue from interstate or internationalcommerce; or

4. owns , uses or possesses any real property situated within the state.

In support of the defendant's submission , Mr. Margl's affidavit , amongst other things , sets forth:

2. Falk has had no contacts with the State of New York as outlined below:

a. Falk has never transacted business within the State of New York or
contracted to supply goods or services in the State;
b. Falk has never committed a tortious act within the State;
c. Falk has never committed a tortious act outside of the State which caused
injury to person or property within the State;
d. Falk does not regularly conduct or solicit business

, or engage in any other
persistent course of conduct , or derives substantial revenue from goods used
or consumed or services rendered , in the State;
e. Falk does not expect nor should it reasonably expect that its interactions
with Plaintiff, which consisted purely of negotiations and contact with two
agents of Plaintiff who were both located and operating in Minnesota;
f. Falk does not own , use , or possess any real property situated within the
State of New York.
g. Neither I not any other official of Falk, traveled to New York with respect
to the alleged issues raised in the Complaint; and
h. Falk has never consented to litigate , mediate , arbitrate or other wisedefend an action brought against it in the New York Courts.

3. This action concerns an alleged breach of contract stemming from a
Purchase Order submitted by Falk to Plaintiffs Minnesota agent for theproduction and delivery of plastic shopping bags made by Plaintiff.
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4. Falk did in fact place a Purchase Order with Redi-Bag USA LLC for the

production of plastic shopping bags on or about August 18 , 2005; however

the order was placed through a Minnesota agent of Plaintiff, namely Century

Packaging. The Purchase Order reflects the location of the parties thereto,
specifically "Redi Bag, Century Packaging Compa, P.O. Box 128, Circle

Pines , MN 55014" and "Falk Paper, 618 North 3rd Street , Minneapolis, MN

55401" All contact, communications, and interactions regarding this
Purchase Order took place by and between Falk and Plaintiffs Minnesota
agents. A copy of the Purchase Order is annexed hereto as Exhibit "

5. On or about January 12 , 2006, Falk received the first shipment of plastic
bags; however the bags were not produced in accordance with the

specifications contained in the Purchase Order. Falk contacted Century
Packaging in Minnesota in an attempt to have the deficiency corrected.
Century Packaging adjusted the product in Minnesota at Falk' s warehouse in

order to comply with the specifications. See Exhibit "

6. On or about July 25 , 2006 , Falk received the second and last shipment of
plastic bags; however, again , the bags were not produced in accordance with
the specifications contained in the Purchase Order. Falk specifically indicated
to Redi Bag agent Century Packaging that it would not accept the 2nd
shipment and requested that it be returned. See Exhibit "

7. At this point , Falk has been contacted by a second agent of Plaintiff who
also existed and operated in Minnesota , namely Robert Saley and Associates
who replaced Century Packaging as the Redi Bag agent in Minnesota. See
Exhibit "

8. Robert Saley came to the Falk warehouse and personally reviewed the
deficient bags. As Falk was responsible for providing the bags to its client,
it was necessary to retain a second producer in order to meet the
requirements and expectations of the client in a timely fashion. Falk did not

represent or agree to have the bags corrected by Plaintiff and immediately
returned the bags to Plaintiff through its agent Robert Saley.

9. The only indication possible that Redi Bag USA has a New York location
was from the small print on the top the bils sent to Falk , which listed Redi Bay
USA at a P. O. Box in New Hyde Park , New York. A copy of a Redi Bag bill

is annexed hereto as Exhibit "

1 O. Furthermore, the letter sent by Redi Bag USA President , Jeffrey Rabiea

which demanded payment for the returned product , detailed the Redi Bag
USA location at two separate distribution centers located in "Garden City
Park , New York" and "Sharon , Pennsylvania . However, these distribution
centers are not listed as a " location" on the Redi Bay USA website which
details their "locations" as "Central Location , 820 East Indianapolis , Wichita

KS 67202"

, "

Midwest Location , 264 South Dock Street , Sharon , PA 16146"
East Location , 135 Fulton Avenue , New Hyde Park , NY 11040" and "West

Location , 620 Spice Island Drive , Sparks , NV 89431 " . A copy of the letter is

annexed hereto as Exhibit "
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11. Plaintiff specifically states on their website that "
Red i-Bag USA makes itsproducts available through locally based 

marketing representatives. Forinformation or to find a representative in your area Contact Us
. At no timein dealing with Plaintiffs " locally based marketing representatives

" did Falkexpect to defend a claim anywhere other than in Minnesota. A copy of the
Redi-Bag USA webpage is annexed hereto

, marked Exhibit "

12. Plaintiff alleges that there is an "
agreement between the parties

" whichinvests jurisdiction" in the State of New York , County of Nassau. Falk isunaware of any agreement whereby it allegedly consented to jurisdiction of
the New York courts. Although Falk has 

demanded the production of suchan agreement which allegedly divests jurisdiction to New York
, Plaintiff hasfailed to produce any evidence of said agreement. A copy of Defendant'

Demand for Discovery and Inspection of Documents and Plaintiffs reply in
annexed hereto marked Exhibit "

The plaintiff in opposition to the requested relief argues that the respective parties agreed pursuant
to the "Redi Bag USA Terms and Conditions

(see plaintiffs Exhibit A) to venue any disputes relative to theagreement in Nassau County. A review 
of said alleged agreement in paragraph "

19" sets forth that theagreement involves an entity known as " 
New York Packaging Corp

. Based upon the fact that thedefendant through Bob Margl states that the alleged terms and 
conditions were not part of the agreementand that the plaintiff offers no submission from a corporate officer of the plaintiff to dispute the defendant'

contention and authenticate the terms and conditions as part of the respective parties

' agreement , the Courtcan not consider the venue provisions set forth therein.

The plaintiff further argues that various phases of discovery have gone forward and as such the
defendant has waived any objection to jurisdiction. The Court notes although the instant application was
brought on November 9 , 2007 pursuant to the provisions of CPLR g3211 

(a)(8), the Court advised counselfor the respective parties that pursuant to the 
provisions of CPLR g3214(b), the Court would not staydiscovery.

The plaintiff maintains that the defendant has consented to jurisdiction within New York by asserting
a counterclaim in its Verified Amended Answer. In examining this issue

, the Court in Textile TechnologyExchange Inc. v Davis , 81 NY2d 595 NYS2d 729 , 611 NE2d 768 stated:

The issue before us is whether the defendant waived his 
jurisdictionaldefense by bringing an "unrelated" counterclaim. The Appellate Divisions

have developed a rule that interposing a 
counterclaim related to plaintiffsclaims wil not waive the defense of lack of personal jurisdiction

, but thatasserting an unrelated counterclaim 
does waive such defense becausedefendant is taking affirmative advantage of the court'

s jurisdiction (seePrezioso v Demchuk
127 AD2d 576, 511 NYS2d 375 Iv. dismissed, 70 NY2d1002 526 NYS2d 438, 521 NE2d 445; Liebling v Yankwitt, 109 AD2d 780781 486 NYS2d 292).

We agree with the underlying rationale of such rule and now adopt it. 
clarify, however, that a counterclaim wil only be "related" for these purposeswhen such counterclaim could potentially be barred under 

principles ofcollateral estoppel-where the parties or their privies are the same and where
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the issues in the 
plaintiffs claims are POtentially identical and 

decisive of
issues raised in the counterclaims 

(see, Gramatan Home tnvestors 
COfP. v

Lopez 46 NY2d 48t 486, 414 NYS2d 308
386 NE2d 1328). While all

counterclaims are "
permissive

" (CPlR 3019), the Spectre of collateral
estoppel often requires a defendant to bring certain 

COunterclaims in order toavoid the risk of later preclusion 

(see, e. , Sieget, NY Prac !i224
, at 328 and

!i452, af 684-685 
(2d ed.J Where a defendant in effect must bring suchcounterclaims, it would be unfair to deem those 

COunterclaims to waive a
jurisdictional defense.

Textile Technology Exchange 

Inc v Davis, supra at 730The Court finds that upon review of the defendant'
s counterclaim that said counterclaim is "

related"

to the plaintiffs action and as such does not waive the defendanfs claim as to jurisdiction.

Based Upon all of the foregoing and the absence of any submission by the 

plaintiff to establish

jUrisdiction as to the defendant
, that branch of the defendant'

s application Which seeks an Order pursuant
to the Provisions of 

CPlR 3211 (a)(B) baSed upon the lack of 

personal Jurisdiction pursuant to the provisions
of CPLR 

302(a), is granted

SO ORDERED.

DATED: 

........

t;L.

......

J:S"C:..

ENT RED
FEB 2 5 2008

' ' ''' ~~~

LERK' SOFce
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