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Index No. 1 OX 132/05 

Iridex No. 550003/06 

lndcx No. 590768/06 

Third ‘I’hird-Party 
Plaintiff; 

ALL TAXI AtJTOMOBILE, INC., ALL TAXI 
MANAGEMENT, INC., ADKOINE THOMAS and 
KHALID MAHMOOD, 

- aga i 11 s t- 

Third Th ird-Party 
Defendants. 

Index No. GS9083/00 

DEBORAH ANN KAPI,AN, J.: 

Sequcnce nirriibers 001, 002 and 003 ai-e consolidatcd for disposition. 

‘lhe third-parly defcndant, and third third-pal-ty plaintiff Laz Parking of Ncw York/New 

lcrsey, Inc. (Laz Parking) niovcs, pursuant to CPLR 3212, for an order granting sunmiary 
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judgment dismissing thc third third-party complaint and all cross claims and counterclaims. 

The dcfendant, and second and third third-party plaintif[ Manhattan Ford, Lincolii- 

Mercury, Inc. (Manhattan Ford) niovcs, pursuant to CPLR 3212, for an ordcr dismissing thc 

complaint aiid all cross claims and counterclaims, or, in the alternative, directing Laz Parking to 

derend and indeiniiify Manhattan Ford. 

The dcfcndants, and second and third third-party defendants Adroinc Thomas, Khalid 

Mahriiood aiid All ‘Taxi Automobile, Tnc. movc, pursuant to CPLR 32 12, for an ordcr granting 

summary judgment disniissing thc second and third third-party complaints, and any cross claims 

and count erc 1 aims . 

‘k defendant and third third-party dcfcndant All Taxi Managcmenl, lnc. cross-moves Tor 

an ordcr dismissing the coniplaint. 

This is an action to rccover damagcs for personal injurics sul‘lered by the plaintiff Silas 

Quinoncz (Quirionez) in a i l  automobile collision in a parking garage. Quiiionez was working as a 

parking valct in the scrvice departnicnt oL Manhattan Ford, driving a ycllow taxi up a ramp Irom 

the first floor to thc fourth floor when thc brakes I‘ailcd, causing a collision with a parked vcliiclc. 

Thc taxi cab driver, Klialid Mahmood, starlcd working at 4100 A.M. and brought thc vcliicle 

in for scrvice at  appi-oxiniatcly I 1 :OO A M  alier noticing low brakes. Upon an-iving at Maiihattan 

Ford’s scrvice ciepsrtment, Klialid Mahniood was grccted by a Manhattan Ford seciirity pcrsoii 

who askcd the rcason lor thc visit. Khalid Malimood told Manliatlan Ford’s employcc that the 

brakes were low and in need of scrvice. 

Quinonez was cmploycd by Laz Parking. Pursuant to an opcrating agrccmcnt, L a x  Parking 

providcd valct parking scrvices to Manhattan Ford. All Taxi Automobile, Jnc. is thc title owner or  
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tlie vehiclc. All Taxi Management, Inc. allcgcs that it is a liceriscd agcnt for taxi medallion 

owIicrs. Thornas Adroinc is the taxi rncdallion owner, ami liis narnc also appears 011 the vehicle’s 

registration. 

The plaintiff Quinonez’s complaint against Manhattan Ford and A11 Taxi Managcment, Tnc. 

pleads a single cause of action for negligcncc. The third-party complaint by Manhattan Ford 

aga i ns t I J L  Parking s ct s fort 11 c a u ses of act i on [or common- 1 aw i ndeiimi G c a t i  on/co 11 t r i bu t i on 

(lirst), contractual indcmnificatiori (second and thil-d), and [or brcacli of an insurance procurcmcnt 

clause (fourth). ‘I’he sccond third-party complaint by Manhattan Ford is for conmion-law 

contributioii/indeninificatioii againsl both tlie tax driver, Khalid Mahmood (first causc of action), 

and against All Taxi Automobile, Inc. (sccond cause of action). The lhird third-party complainl by 

Laz Parking is for coiiuiioIi-law contribiition/in~icninitic3tion against All Taxi Automobile, lnc. 

(f’irsl cause of action), All Taxi Management, Inc. (second C ~ U S C  of action), Adroine ‘I‘homas (third 

cause of action), and Khalid Mahmood (fourth c m s e  of action). 

In addition to thc forcgoing, the ctcfcndants’ answers plcad cross clainis for apportioniiiciit 

and conmo n -I a w i 11 demn i fj cat i on , 

In support oP its motion for sunirnary judginent, L ~ L  Parkiiig argues h a t  there is no 

cvidence that it had rioticc of tlie delectivc brakes. 

In  support or  its motion [or sunimary judgment, Maiiliallan Ford argucs that it neither 

owed, nor breached a duty of care. Dcspitc tlie [act that iinmediately upon his arrival, the taxi 

driver, Klialid Mahmood, adviscd Manhattan Ford’s security attcndant to check the brakcs because 

thcy were low, Manhattan Ford argues that it had no notice that thc vchicle was in any way unsafc. 

It is also xgiied that the operating agrccmerit reqiiircs La7 Parking to defciid and indeimi1y 
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Manhattan Ford. 

In support of their motion for suiiunary judgment, Adroine Thomas, Klialid Mahmood and 

All Taxi Aulomobilc, Jnc. ai-gue that thcrc is no evidence that Klialid Malimood was negligent in 

any way. 

In supporl 01 its cross tilotion 1'C)r sumriiary judgment, All Taxi Managcmcnt, Inc. allcgcs 

that i t  is a licensed medallion manager, and argues that, as a known agent for the medallion owner, 

Tlionias Adroine, thcrc is n o  legal theory that can hold i t  liable in this case. 

?'he proponent of a summary judgrnent niotion must make a prima facic showing of 

entitlement to judgmcnt as a matter of law, lendering sufficient evidence to eliniinate any material 

issue offact from the case (JMD IIolding C h r p  v Concrcss Fin. Corp., 4 NY3d 373 [2005]; Alvarcz v 

Prospccl I-losp., 68 NY2d 320 [ IOMi]; Friends of Animals v Associated Fur Mfrs., 46 NY2d 1 0 6 5  

11 9791). ' h e  "[qailure to make such showing rcquircs denial of the motion, rcgardlcss or  the 

sufficicncy of the opposing papcrs" (WineErad v Ncw Yoi-k IJniv. Med. Ctr., 64 NY2d 85 1,  853 

[ 1385 I ) .  Orice this showing has been made, however, the burden shifts to the party opposing the 

motion Tor summary j uclgiiient to producc cvidcntiai-y proof' in aclmissiblc T m i i  sufficient to establish 

thc cxistence of' material issues of fact which require a trial of thc aclion. Mere conclusions, 

cxprcssions of hope, or unsubstantiated allcgations are insufficiciit for this purpose (Ziickerman v C i t y  

ofNcw York, 49 NY2d 557 [1980]). I t  is uncomiiioii t o  grant summary judgincnt in :I negligence 

action, even where tlic f x l s  are uncontradictcd (LlEarriza v Schniicder, 46 NY2d 471 1.1 9791). 

The court will first disposc of the motions madc by Manhattan Ford and Laz Parking, 

bcfore tuinirig to tlic motions madc by All Taxi Managcmcnt, Jnc., Admine Thomas, Khalid 

Mahmood and All Taxi Automobile, Inc. 
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Contrary to Manhattan Ford’s and Laz Parking’s assertions, as tlic entities in charge o r  the 

vehicle brought in for brake service, thcy owed to otliers a duty of inspcctioii, and may be held 

negligent Ibr their failure to discover patent defects in eqiiipnicnt (Fried v Koin, 286 App Div 107 

[ 1” Dcpt 1 OS51 ail‘d 1 NY2d 691 [ 19561). Undcr tlic circumstances of this casc, even the brief’ 

period of time during which Manhattan Ford and Laz Parking were in cliai-ge of thc vchiclc Icd to a 

duty to usc reasonablc carc to have i t  in a rcasonably Salk condition and properly equipped lor 

operation so that the veliiclc could he controllcd, and not a source of dangcr to otlier-s. 

I n  addition, bailors for hire, such as Manhattan Foi-d and Laz Parking, are under a duty to 

discover dcfccts and are thercforc subject to liability for dcfccts which they, as bailors, rcasonably 

should liave discovercd cvcn though they had no actiial knowledgc of such defccls (La Rocca v 

Farrin,qton, 276 App Div I26 [2d Dept 19491 aft’d 301 N Y  247 [ 19501). Further, lhe bailor for 

hirc is not relieved of liability h r  a defcct discoverable 011 inspcctioii, even though thc bailcc had 

an equal opportunity to discover thc dcfcct. The diity of rcasonable care to discover dcfccts applies 

to a bailor I‘or hire o f a  motor vehicle (Elfcld v Burkham Auto Rcntiiig Co., 299 N Y  336 [1940]; 

O’Bricii v Hendrick Hudson G a r a ~ e ,  250 App Div 650 [3d Dcpt 19371). 

Finally, contrary to the assertions of Manliatlan Ford and Laz Parking, they arc not 

absolved of all liability because tlic taxi driver, Kllalid Mahinood, may liavc bccn of the opinion 

that the vehiclc was safe enough to drive. Obviously, llic scrvice departmcnt of a new car 

dcalcrship, and its valet parking service, arc charged with more knowledge than a taxi cab driver is 

about tlic danger of coriiplcte failure presented by a hiling hydraulic brake system. 

Summary judgment on a claim for common-law i n d m n i  t‘ication is appropriate only where 

thcrc ai-e no issues of inalcrial fact conccniiiig the precise dcgrcc of h u l t  attributable to cach party. 
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T h e  are clearly triable issues concerning the apportionment arid dcgrce of fault among the 

plaintiff and the dekndants (CPLR 1411 1,  1402; Raquet v Braun, 90 NY2ci 177 [ 19971). For 

example, the plaintiff was not wearing his scat belt and may have been speeding. 

Common-low indemnification is wwranted whcrc a defendant’s role in causing the plaintiff’s 

injury is solely passive, and thus its liability is purely vicarious (Perri v Gilbert Johnson Enlci-s., 14 

AU3d O X  1, 684 l2cl Ucpt 2005 I ) .  C70ntra12y to the assertion riiadc by cach o f  the rnovants, as describccl 

l ~ J o w ,  thcrc arc triable issues of malerial fact concerning each Ixirties’ active ncgligcncc. 

‘Turning to the queslion of contractual indeninifkation, on the submissions rnadc on thesc 

motions, as between Manhattan Ford and Laz Parking, the issue of contractual indemnification 

cannot bc dctcrniineci. “A party is entitled to full contractual indemnification provided that tlic 

‘intention to indenmify can he clearly implied from the language and purposes of the entire 

agrccnient, and the surroundirig h c t s  arid circumstances’ citations omitted” (Di-zewinski v Atlantic 

Scaffold Rr. Ladder Co., Inc., 70 NY2d 774, 777 [lc)87]). Since there is eviderice that Manhattan 

Ford supervised, directed or controlled the work or  parking customers cars, Manhattan Ford fails to 

establish its cntitlcment to Judgment as a matter ol‘law or1 the issue ol‘contractual indeninification 

against I,az Parking. 

‘The agreemenl belwccn Laz Parking and Manhattan Ford provides, in relevant part, that: 

Agent agrees to indemnify, defend and hold harmlcss the Owner, its dircctors, 
o(licers, sharcholcle~ b, agcr~ts arid h i 1  I-espectivc succcssors and assigns (each, an 
“Owncr Party”), against any and all claim, obligation, liability, demand, action, 
loss, damage, cost (iiic1udi1ig without limitation, reasonable attorneys’ fees) and 
expense (collectively, “Damages”) suffered or incurred by an Ownel. Party in 
connection wilh, arising out of, oi relating to: ( i )  any act or omission of thc Agcrit’s 
employees, including, without limitation, damage to property or pcrsoii causcd by 
siich employees. 
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A contract iiiiposing a duty to indemnify ' h i s t  be strictly construed to avoid rcading into it 

a duty which the par-tics did riot intend to be assiiiiied" (Great Northern Ins. Co. v Interior Constr. 

Cop , ,  7 NY3d 412,417 [2006]; llooper hssoc.  v AGS Cornp,uters, 74 NY2d 487, 491 [ 19SSl). 

No finding has yet bccn nmle  with respect to the partics' respective fault ,  if any, foi- the underlying 

injury, and therefore, any award ofsumni3ryjudgnicnt at this juncturc would be premature 

In the evcnt that Manhattan Ford is h d  negligent, the broad indelmity provision in the 

opcratiiig agrecmciit between Manhattan Ford and Laz Parking may bc uneiifoi-ceable uridcr 

General Obligations Law 5 5-325 because it was not limitcd to J,az's acts or oniissions, it failed to 

make an exception for Manhattan Ford's own ncgligence, and it did not liiiiit the recovery of 

Manhattan Ford to insurance proceeds. 

Although it is not cited by the partics, Section 5-325 ( 1 )  ol'the Gcncral Obligations Law 

provides: 

No person who conducts or maintains Ibr tiire or otlicr consideration 3 garage, 
parking lot or other similar place which has tlic capacity for thc housing, storage, 
parking, 1-epair or servicing of four or more niotor vcliicles, as dcfincd by the 
vehicle arid traffic law, may cxempl hiirisclf froni liability for damages for injury to 
pcrsoii or property resulting from the negligencc of such person, his agciits or 
employees, in  tlie operation of any such vchiclc, or in its housing, storage, parking, 
rcpair or servicing, or in the conduct or maintenancc of such garage, parking lot or 
other siniilar place, and, cxccpt 3s hercinaftcr pi-ovided, any agreement so 
exempting such pcrson shall be void. 

Thus, Manhattan Ford, as the operator of a parking garagc with the capacity to rcpair 01' 

servicc four or more motor vehicles, by statute, is prohibited rrom cxcnipting itselr from liability 

for its negligence. 

In addition, the indcinni lication provision in thc rclcvant operating agrccinent between Laz 

Parking and Manhatta~i Ford may be uncriforceable because there is evidence of active negligence 
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on thc part of Manhattan Ford, in tliat it had actual or constructivc notice of the dangci-om 

condition. 'I'he liability of Manhattan Ford is not entirely derivative, as it also had some role in the 

event thal actually caused the injury. The cvidence dcmonstrates that Manhattan Ford exerciscd 

some control over the parking operation by gi-eeting cacli arriving customer's vehicle; asking tlic 

drivcr the reason for their visit; giving a claim check to the customer; and directing the customer to 

the servicc manager. Tliei-el'ore, the indenmification clause cannot be construed as absolving 

Manhattan Ford for its negligcncc ( C o l o ~ ~ o  v National Ctr. Found., Tnc , 30 AD3d 25 I [ 1 Dept 

20061; Linarello v C'ity LJniv. o fN.Y. ,  6 AL)3d 192, 193-194 [ l"  Dept 20041). 

Turning to the rnovants other than Maiihaltan Ford and T A L  Parking, there is a hiable issue 

as to whether the taxi drivcr, Klialid Mahiiiood, by bringing the vchiclc into the dealer's scrvice 

departmciit I'or warrantied brake repair, was exercising reasonablc care to kccp the brakes in 

working order. The failurc ol'llic pcrson iii charge ot'the vehiclc to comply with the statutory 

requircmcnt (Vehicle aiid Ti-aflic Law 9 375 [ I ] )  to muinlain the vehicle's brakcs in good working 

order may bc excused if he or she exercised rcasonable care in an effort to comply (Allknu v 

Amcliir, 23 AD2d 659 [2d Dept 19651; AlonEi v neuter, 286 App Div 990 14"' Dept 19551; 

Schaeffer v Caldwell, 273 App Div 263 [4'" Dept 19481). Khalid Mahniood could have brought 

the taxi cab in for scrvice sooncr on the day in question, or had it towed to Manliattrm Ford. T ~ L w ,  

thcrc is a triable issue ofmaterial fact as to wlicther or riot Klialid Malimood exercised reasonable 

care to kccp the brakes in  good working order. 

F~rtlicimore, by statute, negligence is attribulable to tlic owners of  the taxi. Vehicle wid 

Traffic Law 5 388 (1) provides that: 

Every owner o f a  vehicle used or operatcd in this state shall be liable and responsible l'or 
death or injuries to pcrson or property resulting from negligence in the use or operation of 
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such vcliicle, in the business of such owner or otherwise, by any person using or opcratirig 
the same with tlic p e ~ i ~ ~ i s s i o n ,  express or implicd, of such owner. 

“Owner” is defined by Vehicle and Traffic Law 5 128 as: 

A person, other than a licn holder, having the property in or title to a vcliiclc or 
vessel. Thc tcnn includes ;1 person cntitlcd to the use aiid possession of a vehicle or 
vcssel subjecl to a security iiitcrest it1 another person and also includcs any lcssce or 
bailee of a motor vehicle 01- vessel having tlic cxclusive use thereol; imder a lease or 
otherwise, for a pcriod greater than thirty days. 

Vehicle and ‘Traffic Law 5 388 nukes the owncrs’ liability solcly derivative by virtue of’ 

law. Therefore, thc owners o1 the taxi may bring a cross claim against those alleged to be actively 

ncgligcnt (Hassan v Montuori, 09 NY2d 348 [2003]). 

In addition to tlic foregoing, All Taxi Automobile, liic., as the medallion owner, is subject 

to Administrativc Codc of the City of New York 5 19-530 which slates, in relevant part, that: 

Nothing hcrcin sliall 1-elieve the owncr of a taxicab medallion of responsibility for 
coiiipliance with any applicable provision of law or rulc. Such owiier shall be liilly 
responsiblc for tlic operation of a vcliiclc bcaring such meciallion, including 
coiiipl i ance with a1 1 rcgul a tni-y I-eq u iremen ts a ppl icablc to such vcli ic 1 e, regardless 
or the appointmciit by siich owner of a n  agcnt licensed pursuant to this section. 

The stalute clearly holds a medallion owncr, such 3s Thomas Ad]-oine, responsible for the 

opcration 01 a vehiclc bcariiig his medallion. 

Thus, A11 Taxi Automobile, Inc., as the rccord title owner, and ‘I’hornas hdroine, as both 

the rriedallioii and registered vcliiclc owncr, clearly can be held liable (Goldcn v Wiiijolin Taxi 

Coip., 31 1 F3d 513 [2d C:ir 2002J). 

Under Vchiclc a i d  Ti-arfic Law 9 128, thc applicable delinition or “owner” includes any 

lcssce or bailee of a niotor vehicle, such as Khalid Mahinood, having the exclusive use thereor, 

under a leasc or otherwise, lor a pcriod grcater than 30 days. Therefore, Klialid Mahmood is also 
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statutorily liable as an  owiicr. 

All Taxi Management, Inc., on the other hand, is an entity licensed by the New York City 

Taxi and 1,imousine Coniniission (Administrative Code $ 19-530) to managc taxi mcdallions, and 

was the managing agent of the taxicab medallion lcascd to Klialid Malimood. “To establish a 

prima iacie case [or negligcncc, a [party] must prove (1) that dcfcndaiit owed a duty to the p1aintif.f; 

(2) a breach thercof, and (3) injury proximalely resulting tlicrcfroni” (Frjedman v Anderson, 23 

AD3d 163, 164 [ 1 ’‘ Dept 20051). “The existcncc of n legal duty is, oP course, an essential elenient 

orany negligencc clairn” (Shante n. v City oCNew York, 190 AD2d 356, 361 [ ls t  Dept 13931, 

- affd 83 NY2d 948 [ 19941). 

Under scparate lease agreenients with All Taxi Management, Inc., Khalid Mahriiood had 

custody, possession arid control ovcr both the motor vehicle and thc nicdallion (E the testimony 

o r a  witness for A11 Taxi Management, Inc., Mr. Alpha Ra, exhibit “C” to Sniitclli affirmation 

dated Scptcmbcr I 0, 2007). All Taxi Managcmcnt, Tnc. received scparatc payimcnts cach wcck 

firorn Khalid Mahimood. One payment in thc sum ot$780 per week was for thc imcdallion. A 

scparatc paynei-\t in thc sum of$260 per week was for thc motor vchiclc. Theref‘oi-e, contrary to 

All Taxi Managcment, Tnc.’s assertion, uiidcr tlic circumstances of this casc, thcrc is a triable issue 

ofmatcrial fact concerning whether or not All Taxi Managemcnt, Inc. is a statutory ownel- ol‘the 

vehicle uiidcr the Vehicle and ‘I’rsfiic Law’s clefhiition of an owner. 

Therefore, thcrc is a statutory basis for holding All Taxi Management, Inc. vicariously 

liablc i n  this case. As a lcssor cngaged in the lrade or busincss ofrenting or leasing motor vehicles, 

All Taxi Managciiient, Tnc. is vicariously liablc for negligence conmitted in thc day-to-day 

operation of the motor vehicle. Vehicle and Traffic Law $ 388 imposes vicarious liability upon the 
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lessor o f a  vehicle for the negligcncc oftlie drivcr. Altliougli 49 USC 3 301 06, thc "Graves 

Amendmenl," bars state law vicarious liability actions conunenced on or after August 10, 2005, 

against owners of motor vehicles "engaged in the trade or business of renting or leasing motor 

vehicles," the section applies to all actions conunenced on or a h  Augusl 10, 2005 (see 49 USC 9 

30 106 [c]), and has been cnforccd as preempting tlic vicarious liability iiiiposd on comincrcial 

lessors by Vehicle and Traffic Law 0 388 (Graliain v Dunklev, - AD3d-, 2008 WL 269527, 

2008 NY App Div L,17XXS 593 [2d Dept 20081; Hernandcz v $anchcz, 40 AD3d 446 [ 1" Dcpt 

20071). 

This action was timely conmenced in June 2005, two months prior to the d k c t i v e  dale oC 

the Graves Amendment on AugList 10, 2005. As a result, All Taxi Management Jnc., liils to iriect 

its burdcn on its cross motion h r  sumnary judgment. 

Accordingly, i t  is 

OWERED that the niotioiis and the cross niohm sinnmary judgment are a11 denied. 

Dated: February 22, 2008 
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