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Indcx No. 
112128/07 

Mot. Seq. No. : 
00 1 

- against - 
R. Dccision and 

Plaintiff brings this action seeking “cquitable relief and money daniagcs in the 
sum of $2,000,000.00.” Plaintiff alleges that he and defendant the New York City 
Departnient of Education (“DOE”) entered into a contract datcd March 12,2001, and 
that DOE breached that contract with him on January 10, 2003. Plaintiff filcd a 
suninions and coniplaint on Scptcnibcr 12,2007, but thc contcnts fail to idcntify thc 
brcach or further identify thc "equitable rclicf’ sought. DOE mows to dismiss 
pursuant to CPLR 32 1 l(a)(7), bascd on plaintiffs failure to file a timcly noticc of 
claim. Plaintiff opposcs. 

Plaintiff was cniploycd as a spccial cducation tcachcr by DOE until he was 
suspended on Scptcmbcr 29,2000 for disciplinary rcasons. He was reinstatcd pursuant 
to a stipulation dated March 8,200 I and signcd by the partics on March 12,200 I .  The 
stipulation statcs, in rclcvant part: 

The grievant’s termination is rescinded; he will be reinstated 
inimediatcly with back pay and made wholc. The District will request 
that the grievant be removed from the ineligible list . , , 
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Furthcr, i t  statcs that “[tlhis is thc cntirc agrccmcnt of all partics with rcgard to this 
n u t  t u . ”  

The DOE argues that a search of its databasc was conductcd and that no notice 
of claim was frlcd in conncction with plaintiffs claim. Thus, thc DOE argucs that 
pursuant to Ncw York Education Law 538 13( I ) ,  plaintiffs claim niust bc dismisscd. 

CPLR 321 I states, in rclcvant part: 

(a) a party may move for judgnicnt disniissitig one or inorc causes of 
action asscrtcd against h i m  on the ground that: 

(7) thc plcading fails to statc a causc of action 

New York Education Law #3813( 1 )  statcs, in relcvant part: 

No action or spccial procccding, for any causc whatcvcr . . . rclating to 
district propcrty . . . or involving thc rights or intcrcsts of any district or 
any such school shall bc prosccutcd or maititaincd against any school 
district, board of cducation . . . unlcss i t  shall appcar by and as an 
allcgation in the complaint or ncccssary moving papcrs that a writtcn 
vcrificd claim upon which such action or spccial procccding is founded 
was prcscntcd . . . within three months after thc accrual of such claim. In 
th casc of an action . . . for monies due arising out of a contract, accrual 
of such claim shall bc dccnicd to havc occurrcd as of thc datc payment 
for the aniount clainicd was dcnicd. 

The court, on a motion to dismiss an action pursuant to CPLR 32 1 I (a)(7), must 
accept the factual allcgations ofthe coriiplaint as true, accord thc plaintiffall favorable 
infcrcnccs which may be drawn thcrcfrom, and dctcmiinc only whcthcr thc facts as 
alleged f i t  within any cognizable legal theory. (LUNI v. Murii/icz, 84 NY2d 83[ 19941). 
Thc solc critcrion is whcthcr thc plcading statcs a cause of action, and if from its four 
corncrs factual allcgations arc disccmcd which takcn togcthcr rnanifcst any C ~ U S C  of 
action cognizablc at law.(Gir~~.c.~ilic.iiirei. v.  Girizbirrg, 43 N.Y.2d 268[ 19771). 

Plaintiffs complaint states: 

13. At all timcs hcrcin nicntioncd. dcfcndant NEW YORK CITY 
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DEPARTMENT OF EDUCATION dcrivcd substantial rcvcnue from 
interstate or international commerce. 

14. On or about March 12,2001, thc plaintiff and thc dcfcndant cntcrcd 
into a Contract for good and valuable considcration. 

15. On or about January IO,  2003, and continuing thcrcaftcr, defcndant 
NEW YORK CITY DEPARTMENT OF EDUCATION failcd to comply 
with thc tcrnis, conditions and obligations callcd for 011 its part undcr 
said Contract. 

16. The defendant continues to bc in dcfault undcr thc said Contrac 
dcspitc duc dcmand to curc said default. 

17. Dcfcndant NEW YORK CITY DEPARTMENT OF EDUCATIOP 
rcccivcd noticc of thc claim within ninety days of said brcach. 

18. Plaintiff was irreparably damaged by defendant’s said breach. 

19. Duc to defendant’s breach of Contract, plaintiff is cntitled to 
cqu i tablc rcl i c f. 

20. 
damagcs in the suni of $2,000,000.00. 

Due to defendant’s breach of Contract, plaintiff is entitled to 

WHEREFORE, thc plaintiffdcniands judgnicnt awarding cquitable relief 
and moncy daiiiagcs in thc sum of $2,000,000.00, togcthcr with intcrcst 
and the costs and disbursemcnts of this action, and such othcr and further 
rclicf as to this Court sccnis just and proper. 

Initially, plaintiff providcs no showing that hc filcd a timcly noticc of claim. 
Plaintiff argucs that no such notice was rcquircd pursuant to Ncw York Education 
Law, sincc this action sccks equitable relief. 

“A notice of claim is not a condition prcccdcnt to a spccial procccding properly 
brought pursuant to CPLR article 78 , in the nature of mandamus, seeking judicial 
enforcement of a legal right derived through cnactmcnt of positivc law.” (S /~u /pc  v. 
Stimi,  28 A.D.3d 777 [N.Y.A.D. 2 Dcpt., 20061). “The pcrtincnt distinction is 
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bctwccn actions and proccodings which on thc one hand scck only cnforccnicnt of 
private rights and duties and thosc on thc othcr in which it is sought to vindicate a 
public intcrest; thc provisions of subdivision I of scction 38 13 arc applicablc as to thc 
former but not as to the lattcr." (Utiioti Free Scliool Dis,. No. 6 oj'Towtis qflslip wid 
Sniillilowri v.  NL'W York Slute Appeal BJ., 35 N.Y.2d 37 1 [ 19741) 

Plaintiff asscrts hcrc that his claim for monctary daniages is nicrely incidental 
to his claim for cquitablc rclicf. Hc sitcs to Rirocco v. Dojdc, 38 AD2d I32 (2nd Dcpt., 
1972) for support. The Court in Rirocro specifically found that 

since his action docs not involvc a claim for nionetary damages but only 
for a declaration of his status as a tenured nonresigncd cniploycc, thc 
scrvicc of a noticc of claini pursuant to section 38 I3 of thc Education 
Law is not a condition precedent to the institution or maintcnance of the 
action. Id., at 134. 

Hcrc, by contrast, the thrust of plaintiffs action is not onc for dcclaratory rclief. 

Statemcnts in a pleading must bc sufficicntly particular to give thc court and 
parties notice of what is to bc provcd and thc niatcrial clcmcnts of each cause of 
action. (see CPLR 530 13). Hcrc, plaintiffs complaint fails to sufficicntly state the 
relief he  sccks. Thc mcrc inclusion of thc words "dcrnands judgment awarding 
equitablc rclicf' in thc summons and complaint without any substance as to what 
such demand includcs docs not makc this an action for cquitablc rclicf. 

Plaintiff now, for thc first tinic and in opposition to this motion, providcs a 
sworn affidavit dated November 2 1 ,  2007, providing substantive allegations. 
Spccifically, Mr. Cuavers states: 

This is an action for brcach of contract. I was cmploycd as a spccial 
education teachcr by dcfcndant NEW YORK CITY DEPARTMENT OF 
EDUCATION. On March 8, 2001 , a stipulation pertaining to a prior 
disciplinary action was niadc between mysclf and dcfcndant NEW 
YORK CITY DEPARTMENT OF EDUCATION. In said stipulation, 
thc within partics agrccd that I would bc rcinstatcd with back pay and 
madc wholc. However, I was ncvcr madc wholc by dcfcndant NEW 
YORK CITY DEPARTMENT OF EDUCATION and as such, I ncvcr 
tcccivcd tcnurc. On June 15,200 1, I was terminated by dcfcndant NEW 
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YORK CITY DEPARTMENT OF EDUCATION as a non-tenured 
tcacher. Further, I rcccritly lcamcd that I cannot reach as high a pay 
scale now as a therapist for autistic children as if I had rcccivcd tcnurc 
and rcmaincd cmploycd by dcfcndant NEW YORK CITY 
DEPARTMENT OF EDUCATION. 

Plaintiffclainis to have suffered monetary damages, rcflected by his current pay 
scalc in another job, as a rcsult of having bccn tcrminatcd in Junc of 200 I as a non- 
tcnurcd tcachcr. Thc court notes that this is thc first nicntion of tcnurc, as thc 
complaint and thc stipulation upon which i t  is foundcd, arc silcnt on thc issuc of 
plaintiffs tcnurc status. 

The court docs not agrec that monetary damagcs arc mcrcly incidcntal. This 
constitutcs an action for brcach of contract, for $2,000,000.00 in damagcs as a rcsult 
of said breach, and a notice of claim niust havc bccn timely filcd as a preccdent to this 
procccding. Further, as this action is now timc barrcd, plaintiff cannot scck leave to 
filc a latc notice of claim. 

Whcrcfore, i t  is hercby 

ORDERED that dcfcndant thc Ncw York City Dcpartnicnt of Education’s 
motion to disniiss is grantcd and thc complaint is dismisscd; and i t  is further 

ORDERED that thc Clcrk is dircctcd to cntcr judgment accordingly. 

All othcr rclicf rcqucstcd is dcnicd. 
n 

DATED: Fcbruary 29.2008 
EILEEN A. RAKOWER, J.S.C 

5 

[* 6 ]


