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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: I A S  PART 15  
_c--__I_________LI___--------- - - - - - - - - - - - -  X 

In the Matter of  t h e  Application of  
EVAN AUTO, I N C  a n d  ABRAHAM HEBY 

Petitioners, 

-against- 

DAVID J. SWARTS, COMMISSIONER OF THE 
DEPARTMENT OF MOTOR VEHICLES OF THE 

Index No. 114393/07 
Mtn S e q .  001 

STATE OF NEW YORK, 

Responden t .  

_-----I_-_____-_____-------------------- X 

WALTER B. TOLUB, J.: 

By this motion P e t i t i o n e r  seeks an order  

determination rendered by the S t a t e  of  N e w  Y o r k  Department of 

Motor Vehicles, which reinstated the r e v o c a t i o n  of Petitioner’s 

Inspection Station Licence. 

to dismiss pursuant to CPLR 5217 because t h e  s t a t u t e  of 

limitations has run. 

Respondent c~oss -moves  for a n  o rde r  

k a G ! 3  

The P e t i t i o n e r ,  Evan Auto, Inc. ( “Evan” )  is an automobile 

r e p a i r  shop licensed by the s t a t e  of N e w  J lork to i n s p e c t  and  

r e p a i r  motor vehicles. Abraham Heby i s  the p r i n c i p a l  of E v a n .  

On or about November 7 ,  2004,  the Department of Motor 

Vehicle Automotive F a c i l i t y  inspector, Ms. Chin, conducted a 

concealed i d e n t i t y  i n v e s t i g a t i o n  o f  P e t i t i . o n e r ’ s  inspection 

station. 

requested t h a t  it be i n s p e c t e d .  

Inspector Chin  came to the station with a vehicle and 

A t e c h n i c : i a n  placed the vehicle 
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on a dynamometer but f a i l e d  to conduct  a s a f e t y  inspection on the 

vehicle. Inspector Chin claims t h a t  the technician neve r  checked 

a n y  of t h e  s a f e t y  components if the vehicle s u c h  as the b r a k e s  

and brake components, steering and s u s p e n s i o n  components and 

failed to c h e c k  the operation of the headlights and taillights. 

A finding was made by a n  Administrative Law Judge t h a t  

P e t i t i o n e r  violated Vehicle a n d  T r a f f i c  Law 5303(e)(l) 

Petitioner's inspection license was revoked. 

the determination of t h e  Administrative Law 

license revocation was s t a y e d  pend ing  Petitioner's administrative 

and 

Petitioner appealed 

Judge,  and  the 

a p p e a l .  

On or about March 2 8 ,  2006,  the A d m i n i s t r a t i v e  Appeals board 

issued a "decision of appeal" .  

findings of t h e  Administrative Law Judge That the Respondent Evan 

had failed to conduct a vehicle i n spec t ion  in conformance w i t h  

departmental rules and regulations and fayi led to conduct the 

r e q u i r e d  safety portion of the i n s p e c t i o n  of the motor vehicle. 

That decision affirmed the 

The r e s u l t  of  the decision was that the inspection license was 

r evoked .  

Notice of the Appeals Board 's  decision, and the accompanying 

f i n a l  determination was delivered to counsel f o r  the P e t i t i o n e r s  

on April 13, 2006. T h e r e a f t e r ,  on June  27, 2 0 0 7 ,  the Department 

of Motor Vehicles Bureau  of Consumer and Facility Services issued 

a notice of reinstated r e v o c a t i o n  of inspection station. 
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Discussion 

Petitioners’ mot ion  is denied and the cross-motion is 

g r a n t e d  as t h e  claims a g a i n s t  t h e  DMV are time barred .  

A r t i c l e  7 8  of the CPLR provides a f o u r  month s t a t u t e  of 

limitations f o r  challenging an Agency’s f i n a l  determination. 

CPLR §217 provides that unless a shorter time is provided ,  a 

proceeding a g a i n s t  a body or officer must be commenced within 

four months a f t e r  the determination to be reviewed becomes final 

and  binding upon t h e  Petitioner. 

Petitioner argues that the s t a t u t e  did not: begin to r u n  

until J u n e  27, 2007, the date that t h e  Department  of Motor 

V e h i c l e s  Bureau  of Consumer and F a c i l i t y  Services  issued a n o t i c e  

of  reinstated r e v o c a t i o n  of inspection s t d t i o n .  However, as 

noted above,  the s t a t u t e  of limitations in an Article 7 8  

proceeding begins to run from t h e  d a t e  t h e  f i n a l  administrative 

determination w a s  issued and become b i n d i n g .  (CPLR 5217). 

Here, t h e  denial determination made h y  the Appeals Board was 

made on March 28,  2006. Petitioners concedes  that t h e y  had 

n o t i c e  of the DMV’s Appeal  Board’s final administrative 

determination to r e i n s t a t e  t h e  revocation of petitioners‘ licence 

on April 13, 2006. Therefore, any  motion to challenge the Appeal 

Board ’ s  determination should have been b r o u g h t  no l a t e r  t h e n  

August 13, 2 0 0 6 .  This proceeding was not b r o u g h t  until November 

8 ,  2007, more than a year and a h a l f  a f t e r  r e c e i v i n g  the final 
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determination of the Appeal's Board. 

Accord ing ly  it is 

ORDERED t h a t  Petitioner's motion is d e n i e d ;  and it is 

f u r t h e r  

ORDERED that Respondent's cross-motian is g r a n t e d  and the 

p r o c e e d i n g  is dismissed. 

This memorandum opinion constitutes - the  decision and o rde r  

o f  the Court. 

Dated: - . / r / .g  

HON. W A L T ~ R  B. TOLUB,  J . S . C .  
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