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-against- 

THE HOLY LAND ART COMPANY, CHRISTINE 
DEGHERI CLEARY, 'THE EDWARD O'TOOLE 
COMPANY, THE THEIUZSA AND EDWARD O'TOOLE 
FOUNDATION, THE BANK OF NEW YORK 
and BERNARD DEGTlElU, CO-TRUSTEES, 

De fend ants . 

In motion scqueilcc no. 003, The EJoly Land Art Company (Holy Land), Christine Dcghcri 

Cleary (Clcary), and the Tlicresa and Edward O'Toole Founclation (Foundation) (collectively, thc 

IIeniaiiiitig Dcfendaiits) move for an order dismissing Ihc coniplai~it as to them, and for sanctions. 

111 iiiolioii sequcnce 110. 004, plaintiffmoves, pursuant lo CPLR 3025 (b), for an ordcr g r a n h g  her 

leavc to amend her complaint to add a claim for breach 01. fiduciary duty against the Bank of Ncw 

York (the Dank) and Bernard Dcgheri, Jr and to riolify the Atloniey General's Officc or  the 

allegations regarding the administration of the Foundation.' 

Plaiiitiff has, sincc 1979, becn litigating an alleged fraird that is purported lo have occurred 

between 1923 and 1925, Plainti€[ is the graiiddaugliter of Iolin O'Toole. John O'Toole had a 

number ofchildrcn iiicluding plaintil'Ts uncle, Edwai-d O'Toole, plaintiff's aunt, Catherine O"1oole 

Hennessey, and plaintiffs molhcr Mac O'Toole Peters. The alleged fraud concerns tlic disposition 

ofJolui O'Toole's 50% ownership i n  the Edward O'Toole Company, lnc. (the Company), con~pany 

that sold rcligious goods. Plaintiffs principal allegation i s  that Edward O'Toole and his wife, 

Theresa O'Toole, dcprived Solin O'Toolc of his owncrship intercst in the Cornpariy and covered up 

lhcir malfeasance by concealing or destroying a11 evidencc of John O'Toole's ownership intercsl. 

' Motioiis sequencc nos. 003 and 004 are corisolidatcd for disposiljori. 
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John O'Toole died in 1925. 

The C o m p i y  flourished untjl it was dissolved in 1970. Edward O'Toole died in 1967, 

leaving all oi'liis estate to his wire. Theresa 0"l'oole died in 1979, leaving tlic bulk oilier estate to 

the Foundation. Rcriiard Degheri and tlie Bank arc co-tnistees 01. tlic Foundation. Cleary, who 

allegedly servcd as a consultant to the Foundation, is the daughter of the late C'hris Degheri, who, 

prior to his death in 1998, was a co-trustee of the Foundation'. Holy Laiid is a religious goocis store, 

whosc President and CEO, Thoinas Clcary is Cleary's husband. 

This actioii was cornmeiiccd by plaiiitilf by her "attorney-in-fact" Donald Brown. The 

complaint alleges the following t h e e  causes of action: (1) that plainti€f, as the graridaughter oi'John 

O'Toole, is eiititlcd to a share of Holy Land, becausc the late Christopher Deghcri, Jr. worked as an 

einploycc of defendant The Edward O'Toole Company, of which Jolin 0"l'oole owncd 5094, and 

misappropriated fuiids and proprietary inforiliation from that company which he then invested and 

uscd for lhe benefit of Holy Land, a cornpelitor of Tlic Edward O'Toolc Company; (2) thal Clcary 

has ii-audulentlyreceivcd fees from tlic Foundation which she has uscd for the beiicfit of Holy l a i d ,  

without any benefit to thc Foundation; and (3) h a t  Christopher Deghcri, Jr. ancl thc Bank, who were 

thc executors of tlic Estate of Thcrcsa O'Toole, aiid Trustees of the Foundation failed to distribute 

John O'Toole's share of tlie Edward O'Toole Coiiipaiiy to plaiiitj ft's mother, and misuscd fiinds 01' 

thc Foundation j i i  financing Holy Land ancl in making payiieiits to Cleary. 

By older, datcd April 13, 2003, in McChillan v St. Vinccnl's Hosp. (Index No. I17364/02 

[Sup Ct, N Y  Couiity2003], affd 8 AD3d 14s [ 1st Dcpt 2004]), Justice Richtcr reviewed tlic history 

of tlic litigation plaintiff has commenced during the last 20 years, and prohibitcd plaintill rrom 

comiicricing any further litigation against any of the defeiidants named in  that  action without prior 

court approval. The Bank aiid Bemard Degheri3, were among the dcfendants named in the action 

' While there appcars lo be a faniily relationship between Cleary and Bernard Dcgheri, thc 
nature of the relationship is unclcar from the papers. 

'In thc action beforc Justice Richtcr, Beniard Dcgheri was sued as "Bert Deglieri ," 
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thcn pending before Justicc Richter. 

In its decision and order datcd July 3 1,2007, this court dismissed the complaint against tlic 

Bank and Beiiiard Degheri, writing that “[w]hile it is appears to this court that plaintiff siiiccrely 

believes in thej iisticc of her position, it is clcar that in naming the Bank and [Bernard] Degheri as 

deIeiidants in this action, plaintiff has dircctly and williUlly violated the imaiiibiguous order o r  

Justice Richter.” However, the court did not hold defeiidants in contempt based on this violation of 

Justice Richtcr’s order. Likewise, although Mr. Brown was not an attorney, thc court dccl ined to 

punish him for coriteiiipt hut instead found that it was a sufficient sanction lo strike plaintiffs iioticc 

of cross motion, which Mr. Brown signed. 

Tlic Remaining Defendants now argue that the cornplaiiit against them must be dismissed 

as (1 ) i t  was signed and filcd by Donald Brown in fiirtherance of his unauthorized practice d l a w ,  

(2) the claims against the Foundation and Cleary are without merit as there is no private right of 

action against a charitablc trust, (3) the claims against lioly Land fail to state a cause of action and/ 

are timc ban-ed, (4) the claims are barred by tlic doctrines of res jiidicata and collateral estoppcl. 

In opposition, plaintiff argues that tlic dismissal motion is improper as it was made a k r  Holy 

Land and Cleary answcred the complaint, and the notice of motion is ddcctive as it fails to spccify 

tlic basis for the motion. Plaintiff also argues that the cornplaiiit is surficient to state a claini as in 

Holy Land’s verilicd answer, it is admittcd that Clcary is iiiarried to the President and CEO 01 Iloly 

Idand, and that Cleary has been compensated for Iicr serviccs 3s a consultant to the Foundation, 111 

suppor-t of licr claims, plaiiitil~subiiiits tax retuiiis of h e  Foundation lor the ycars 1999-2004 which 

show that an individual identified as C. Cleary was paid at least $17X,625 in  consultant and/or 

advisory 

4Whilc the tax rctums lor 1999 through 2002 inciicatc that Clcary was paid advisoi-y and/or- 
consulting fees totaling $178,625 for this period ($9,1 12 in 1999, $35,443 in 2000, $62,5 12 in 200 I ,  
and $73,488 in 2002), tlic 2003 tax return does not indicate any paymcnt of coiisultant or advisoiy 
fees, iiicludiiig to Cleary, while the 2004 retun indicates that coiisultaril Ikcs in tlic amount of 
$55,907 were paid, but does not specify thc recipicnt of such fees. 
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Plai~itiff’s oppositioii is unavailing. First, with respect to the procedural issues raised, 

1 altliough Cleary and Holy Land answcred the complaint, they arc not precluded lrom seeking its 

dismissal on the grounds asserted here, including failurc to state a cause olaction, arid on statute of 

limitations grounds, both o r  which were raised as afhiiative defenses in their respective answer. 

See Hertz Corporation v. Luken, 126 AD2d 446,449-450 (1” Dept 1987). Moreover, under these 

circumstances, the mislabcling of the motion as one for dismissal as opposed to one for summary 

judgment on a ground pr-ovidcd under CPLR 321 1 “caused no pi-cjudice ... and should be 

disregarded.” Td., at 449. Moreover, while defendants should have specilicd in their notice of 

motion the gouiids for the motion, this crror does not wairaiit denial of their motion, and p1aintilT 

citc 110 law lo the contrary. 

Wilh respect to the merits of derendants’ motion, as tlie lirst cause of action is predicated on 

actions allcged to have been takcn by Christopher Dcgheri, Sr., it is time-barred as Christopher 

Deglieri, Jr. died in 1998. The applicablc limitalions period ror a claini of iiijiiry to properly is three 

years (CPLR 214), and the fact that plaintiff seeks relierin tlic form of a declaration orher rights in 

Holy Land does not extend the limitations period. Solnick v Whalcn, 49 NY2d 224 (1  080). 

Similarly, lhe third causc of action is time-barred since, as a number of courts have already 

held, any ca l ix  of action grounded up011 the distribution of the assets of the Estate of Theresa 

O’Toole is uiitimely. Moreover, this court has already dismissed the complaint as against lhe Bank. 

The second causc of action is not time-barred, but plaiiitiff lacks standing to assert a claim 

on behalf of the Foundalion, or to seck to prevent tlie Foundation from deviating lrolm the purposcs 

for which it was founded. A donor 01‘ ;L charitable gifl, or thc donor’s siicccssor in intcrcst, hiis 

s l i d i n g  to enforce lhe ternis thereof (Associatc Alumni of Geii. Theological Scniinarv ol‘ Prot. 

Episcopal Church in U.S. oPA17i. v General T1ieolo~ic:d Seminal-y, 163 N Y  417 [1900]), as does tlic 

lcgal representative of the estate ofthe donor (Smithcrs v St. Luke’s-Roosevelt Hosp. Ctr., 28 1 AD2d 

127 (1 st Dept 2001), In addilion, the Attorney General has the slalulorypower and duty lo represent 

llie beneficiaries of any disposilioii lor charitable piiiyoscs (EPTL 8-1.1 ( f ) ) ,  aiid individiial 
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beneficiaries of a charitable tinst have no standing to siic (Lcfkowitz v. Lefkowit4, 68 AD2d 488 

[ I ”  Dept 19791, aff d , 51  NY2d 442 [1980], although there is an exception to this rule “where a 

particular group of people has a special intcr-est in funds and the class oLpotcntin1 beneficiarics is 

sharply defined and liinitcd in  number.” Alco Gravure, Tiic. v. Tlic Knapp Foiiiidattoii, 64 NY2d 458, 

465 (1985)(citations omitled). 

Here, plaintiff is ncithcr the donor, nor the legal represeiitativc of a donor, nor a member o r  

a defined group ofbciieficjaries of the Foundation. Ratlicr, she alleges this cause of action as tlie 

granddaughter of John O’Toolc, and thc imderpinriing of her claim is her oft-repeated claim that a 

portion of the hiids that Theresa O’Toole bequeathed to the Foundatioii ultiriialely derivcd fi-om .John 

O’Toolc’s owiicrship share in The Edward O’Toolc Company. ‘I’his does not suffice lo give licr 

standing in this matter. Accordingly, this court need not reach defendants’ additional arguments that 

the complaint should bc dismissed as it was sigiied and filcd by an individual not authorized to 

practicc law, and that [he action is barred by the doctrines of collateral estoppel and/or res judicata. 

Plaintiffs pi-oposed nmcndcd coniplaiiil seeks to add a cause of action allcgiiig that tlie Bank 

and Rcr-tiard Degheri, .Ir. breached thcir- fiduciary dulies to the Foiiiidatioii (i) by peniiittiiig Bcrnard 

Dcghcri, Jr .  to use the funds orthe trust “to donate them to self-dealing causes’,” and (ii) by misusing 

the fiirids o r  thc trust to pay Cleary consulting fccs as indicated i n  the Foundation’s 1999-2004 tax 

ret u I d  * 

’li1 support of the allegations regardiiig Bel-nard Degheri, plaintiff submits a Decciiihcr 23, 
2003 article publislicd in  The Boston Globe which states that Beniard Dcglieri iised the Foiindation’s 
fillids to clonatc $1 niillion to his prep school to build an art building to bcar his name and to donatc 
a $5  iiiillion alumni center at LJiiivcrsity of Sail Diego which also will bear his iiaiiic. However, the 
trust provides that its funds may be used, inler alia, lor “tax-cxempt ... educational organiAioils 
... selected by thc Tnistees,” and thus 011 tlicir face, the donations do not appear to violatc the t e rm 
of the trusl. 

‘The trust provides that tlic “Trustees shall have liill power in their discretion ... to eiigagc or 
employ any other person or persons whom [hey select ror tlic performance of any services to tlic 
~:oLindation ... and lo fix the compensation of such persons. ” Although it appears that iiiidcr this 
pi-ovision that the ‘l‘riistees liad authority to hire Clcary as a consultant and to pay her I r  her 
sciviccs, the issue raised licrc is whether Cleary provided any benefit to tlic Foundation in exchange 
(or tlic compensation slic r-cccived from the Foundation. 
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While leave to amend a pleadiiig is to be freely given, absent prejudice or surprise rcsultiiig 

directly from the delay(CPLR3025 [b]; McCaskey, Davies and Assoc., Inc. v New Yor-k City Health 

& Hosp. Corp., 59 NY2d 755 [1983]), leavc should be deiiicd when the proposed anieridiiient is 

patently lacking in merit. Sharon Ava & Co. v Olvliirjic I'owei- Assoc., 259 AD2d 3 15 (1 st Dcpt 

1999). Here, as indicatcd above, plaiiitilf is a stranger to the Foundation, and she lacks standing to 

asscrt her proposed additional ca lm of action. 

That said, the court notes that, in their attempt to show that plaintiffhad no reason to I I ~ I C  

Cleary as a defendant, the Remaining Defendants represent in their moving papers that Cleary, the 

daughter ofCllristoplier Degtieri, Jr., is "[aln art tcacher lor students in thc firs1 tluough fourth grades 

in the Hillside Eleiiiciilai-y School in Closter, New Jcrsey ... a resident oCNcw Jerscy and--coiitrary 

to Plaintiffs bald assertions in tlie complaint--docs riot scrve as a coiisultant to the Foundation and 

docs not r-cceive any fees as a consultant from tlic Foundation." Memorandum in Support of 

Rcinaining Defendants' Motion To Dismiss, at 3-4, This broad statcnient carehlly draftcd in the 

present tense avoids tlic issue of Cleary's past consultation fees as evidcnced by lhe Foundation tax 

rctums, preparcd by the Bank's tax dcparlmcnt and submitted by plaintil'f with her papers in 

opposiliori. As indicated above, these returns show that li-om 1999 through 2002, the Foundation 

paid C'lcary coiisulting or advisory fees of at Imst $178,625. 

111 response, the Rcniaining Delciidants assert that "[e]vcn if ... Ms. Cleary did at one time 

serve as a consultanl to thc Foundation, ,.. [tlherc is no conceivable way that Plaintiff could ever 

have a cause of action against Ms. Cleary." Reply Mein., at 6. 

This conclusion is coi-rcct siiice even if plaintiffs allegations arc true that Clcary accepted 

hinds iron1 the Foundation without providing any bciiefit to lhe Foundation, plaintilf, who Iws no 

ownership claim in lhc Foundation, would have 110 cause of actioii against Clcary. IIowevcr, as 

iiidjcaled above, tlie Office of thc Attoi-tiey General o l  the State of Ncw York has statutory dutjcs 

involving tlic adniiiiistratioii of cliaritablc trusts such that it is the proper authoiity to ievicw tlic 

B ail k 's aiid I3 ei-ii a rd D cgli eri ' s ad i n  in i s lr at i o i i  o f th c Found a 1 ion. W i t 11 the cx c ep t i on tax re lum s 
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indicated ahovc, the court docs not have bcfore it records relating to the administration ofthe trust 

and the payment of consulting f'ees. Thus, while the court makes no determination as to the issues 

raisedbyplaintiff, it is appropriate that tlie court send a copy of this decision to the Charities Bureau 

of the Attorticy General's Orlice for review. 

The Remaining Defendants, together wilh tlic Bank and Bernard Degheri, moved for 

saiictioris in their initial motion to dismiss. In the August 3, 2007 decision, this court dctcmiined 

that thc appropriate sanction ror non-attorney Donald Brown's drafting of the coiiiplaiiit and cross 

motion was to strike the cross motion. The Keniaiiiing Defendants have given 110 reason for tlic 

court to impose any grcater sanctions now. 

Accordingly, it  is hereby 

ORDERED that the motion of The Holy Land Art Company, Iiic., Chrisline Degheri Clcai-y, 

and tlic Theresa & Edward O'l'oole Foundation is granted to the extent that the coin laiiit is 

dismissed; and it is furlher 
?$ 4 -id, 

1 1lp++ 

<, , ' '. 
> I  

t y . e  't 
, r i . ' j l , "  

ORDERED that plaintiffs niotioii to ainend is denicd. 
% 
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I Dated: F e b r ~ i a r y ~ 3 0 0 8  
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