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UED ON 31712008 

ORDERED that counsel for plaintiff shall serve a copy 

SUPREME COURT OF THE STATE OF NEW Y b RK - NEW YORK COUNTY 

of this order with notice of entry 

Justice, 

... I. 

- w -  

The followlng papers, numbered 1 to were read on thi 
_.. , 

Notice of Motion/ Order to Show Cause - Affidavits - Exhfbi 

Answering Affidavitb - Exhibits 

Replying Affidavits 

Cross-Motion: 0 Yes '$, No 
Upon the foregoing papers, It is ordered that this motion 

In accordance with the accompanying Memorandu 

ORDERED that the part of plaintiff Matthew Franz's 
'or partial summary judgment in his favor on his Labor Law { 
Law § 241 (6)  claim predicated on a violation of Industrial Cr 
defendant The City of New York Department of Education is 
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I Decision, 

lotion, pursuant to CPLR 3212, 
140 (1) claim, as well as his Labor 
,e 12 NYCRR 23-5.3 (f) as agahst 
ranted; and it is further 

0RDE:RED that the part of plaintiffs motion, pursuan to CPLR 3212, for partial 
summaryjudgment in his favor on his Labor Law 0 241 (6) cl 'm predicated on violations of 

Department of Education is denied; and it is further 
hdustrial Code 12 NYCRR 23-1.7 (f) and 23-5.1 0) as against,The d City of New York 

ORDEFtED that the remainder of the action shall contipue; and it is further 

1ated:This constitutes the decision and order of the 
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Plaintiff, I 

MEMORAN DUM D ECISIQW 

Index No.: 101703/06 

I I 
~ 

i 

DECISION/ORDER 

at a construction site located at 1615 Madison Avenue, New ksork, New York on August 17, 

2005, Plaintiff Matthew Franz (“plaintiff ’) moves, pursuant tb CPLR 32 12, for partial summary 

judgment in his favor on his Labor Law 65 240 (1) and 241 ( 6 )  claims as against defendant The 

City of New York Department of Education (defendant). 

I 

BACKGROUND 1 

On the date of his accident, plaintiff, who was employed by non-party Ace Scaffolding 

Company, Inc. (Ace), was involved in the erection of a scaffold deck as part of a renovation 

project for a public school that was owned by defendant. Plaiptiff testified that in order get up 

and down from the level of the scaffold that he was working on, he had to use the scaffold’s 

I 

crossbars, as “there were no ladders on the site” (Plaintiff’s Nptice of Motion, Exhibit D, Franz 

Deposition, at 17). Plaintiff stated that, prior to the day of his, accident, he had complained about 

the lack of ladders at the job site to the shop steward, as well 1s to his foreman, whose name he 
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could not recall. Plaintiff stated that his foreman responded by, telling plaintiff not to “worry 

about it” (id, at 18). Plaintiff M h e r  maintained that, every rndrning when the workers arrived at 

the job site, they would inquire about the ladders that were sup osed to have been provided. In 

addition, plaintiff noted that, although he was told by his foredm and the shop steward to wear a 

safety harness, there was no place to “clip off to” (a at 24). 1 

p 

‘ I  

Plaintiff also testified that, just prior to his accident, hi foreman had told him to come 9 

i 

down off the scaffold. Plaintiff explained that he then descen ‘ed the scaffold in his usual 

manner, which entailed stepping down on the crossbars with h s back towards the street and 

while holding on to a metal beam. As plaintiff stepped with h s right foot on one of the 

scaffold’s crossbars, the crossbar came loose and “swung [him] off,” causing plaintiff to fall 12 

to 14 feet onto a school bus (id, at 35). Plaintiff noted that, at ;he time of his accident, at least 

4 
t 
i 

five other workers, including his foreman, were present in the brea. 

Jean Clerie (Clerie), a project officer for defendant Sc 001 Construction Authority, 

testified that, at the time of plaintiffs accident, she was superjising the renovation project at the 

school. Clerie testified that she did not recall ever observing ilaintiff at the job site, and only 

j 
I 

became aware of plaintiffs accident when she received the C-i2 form, the equivalent of an 

accident report, which had been prepared by the general contractor of the project in August of 

2005. Clerie also testified that, prior to the date of plaintiffs bccident, she had never observed 

any ladders in the area of plaintiffs accident. 

DISCUSSION 

“‘The proponent of a summary judgment motion must: make a prima facie showing of 

entitlement to judgment as a matter of law, tendering sufficiept evidence to eliminate any 
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material issues of fact from the case”’ (-go v Filstein, 35 4 0 3 d  184, 185-186 C1”Dept 

20061, quoting Winemad Y New Y-veav Med icai Cedes, 64 NY2d 85 1, 853 [ 19851). 

The burden then shifts to the motion’s opponent to “present ev dentiary facts in admissible form 

sufficient to raise a genuine, triable issue of fact” (Mazurek v ieboDolitm useurn of Arz. 27 

AD3d 227,228 [ IBt  Dept 20061; Zwke rglm v City of New Y&49 NY2d 557, 562 [1980]; 

I 

I 

DeRosa v City of New Yo& 30 AD3d 323, 325 [ lnt Dept 200d]).’ If there is any doubt as to the 

existence of a triable issue of fact, the motion for summary j u b e n t  must be denied (Rotuba 
I 

Exmden v CePPoS ,46 NY2d 223,231 [1978]; Grossrn an v I a l m m  tad Hous inaCoruo ratlQn, ’ 

1 298 AD2d 224,226 [la‘ Dept 2002 1). I 

Before considering plaintiffs motion for partial summ&y judgment, it is first necessary 
I 

for this court to address the issue of whether the affidavit of J{hn Butler (Butler) (the Butler 

affidavit), dated June 22,2007, which was submitted by defenbant in opposition to plaintiff’s 

motion, should be precluded due to defendant’s failure to tirnehy disclose that witness’s identity 

in its discovery responses submitted prior to plaintiffs filing i f  the Note of Issue. 

In his affidavit, Butler stated that, on the day of plaintiff‘s accident, not only was there a 
I ’  

ladder available on the job site, “which was specifically for thp Ace workers to use to climb up 

and down from the sidewalk bridge,” but prior to plaintiff’s adcident, he had instructed all of 

Ace’s workers, including plaintiff, to use the ladder to do so (pefendant’s Affirmation in 

Opposition, Exhibit B, Butler Affidavit, at 2). 

On March 2 1,2006, in his cross notice of discovery q d  inspection, plaintiff served a 

formal discovery demand upon defendants seeking, among other things: 

(g) The names and addresses of any and all witneskes to: 

3 
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1 
I 1. The occurrence complained of herein; 

2. Any defects, act[s], omissions or conditions {hat caused such 

3. A n y  actual notice given to the party that youirepresent ... of any 
condition that caused occurrence; 

occurrence; 

* * *  

5. Witnesses to the notice or lack thereof to tho’ alleged condition ... 
6 .  Any and all witnesses defendants intend to 11 to testify at trial 

regarding any issue of the damages 

* * *  I 
I 

(9) If any defendant is claiming that an ‘ndividual or entity exists 
that is in any manner responsible f causing or contributing to 
the injuries or other damages ... cla med by plaintiff and that 
individual is not a party to this acti d n, then identify the name 
and address of that individual or entity 

* * *  I 
, ’  

In the event of failure or refusal to comply with this de and, plaintiff shall seek to 
preclude the testimony of any such witnesses at trial , 

(Plaintiffs Reply Affirmation, Exhibit 1, Plaintiffs Cross Notice for Discovery and Inspection). 

On April 27,2006, plaintiff served a supplementary dibcovery demand specifically 
, I  

seeking “the names of all individuals working at the subject a cident location on August 17, 4 
2005” (Plaintiffs Reply Affirmation, Exhibit 2, Plaintiffs Supplemental Notice for Discovery 

1 ,  

and Inspection). As no names were exchanged by defense codnsel in response to said demand, 

subsequently, in a compliance conference order, dated Februdy 6,2007, defendant was required 

to respond to plaintiffs April 27,2007 discovery demand wiqin 30 days. Defendant failed to 

respond to said discovery demand. I 

On June 13, 2006, a preliminary conference order was issued requiring that “all parties on 

4 
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or before 45 days hereof shall exchange names and addresses of all eye witnesses and notice 

witnesses” (Plaintiffs Sur Reply, Exhibit E, June 13,2006 Preliminary Conference Order). In 

response, on October 23,2006, defendant served a formal discdvery response, wherein defendant 

1 1  

stated that it “had not yet ascertained whether there were any w tnesses to the accident. Upon 

discovery of the names of any witnesses, they will be exchang ” (Plaintiffs Sur Reply, Exhibit 

F, Defendant’s Response Pursuant to Preliminary Conference order). 

i 
‘f‘ 

In a letter to defendant’s counsel, dated March 2 1, 200?, plaintiffs attorney, Ricardo 

Rengifo (Rengifo), noted: I 

Please be advised that we have not received a response’to plaintiffs demand for 
discovery dated 4/27/06 requesting the names of the S ll op Steward, Safety Man 
and individuals working at the subject location on 8/17/05. Attached hereto is a 
copy of the demand. I 

Please be advised that we will object to and move to p clude the defendants from 
offering witness statements or witness testimony in op osition to any motions or 
at trial. ;; ’ 

1 ,  
Your 10/23/06 discovery response does not list any wi+esses 

(Plaintiffs Sur Reply, Exhibit G, March 2 1,2007 Rengifo Letler). 
I 
1 .  

Finally, on April 27,2007, after plaintiff filed the Not4 of Issue and more than 13 months 

after plaintiffs initial request for the identity of possible defedse witnesses, in their response to 
I ,  

plaintiff‘s supplemental notice for discovery and inspection, d fendant acknowledged that Butler 

was present at the scene on the day of plaintiffs accident, though defendant did not provide 

I” 
I 

Butler’s address. It should also be noted that the court gave defense counsel the opportunity to 

cure its defect by producing Butler for a deposition prior to thk motion return date of October 3 1, 

2007. Although said deposition was scheduled for October 8*’ 2007, Butler never appeared for 

I 

I 

5 
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~ 

this deposition. 

“Preclusion is a drastic remedy” and should be denied absent any showing that the party’s 

conduct was “willful and contumacious” (Spitzc r v 7166 &om Park East Comorat im, 284 
I 

I 

i AD2d 177, 177 [ 1’‘ Dept 20011). 

Here, the Butler affidavit will not be considered by the bourt in determining plaintiff‘s 

motion for summary judgment, as defendant’s failure to advise plaintiff of Butler’s identity as a 

possible witness, prior to plaintiffs filing the Note of Issue, an despite multiple discovery 

demands, a court order and a final letter from plaintiff stating that if the witness names were not 

1 ,  

1 
exchanged in a timely manner, plaintiff would object to these 4 nnamed witnesses being used by 

I 
defendant in opposing plaintiffs future motion, rose to the lev 1 of willful and contumacious e -  
conduct &i Shvart sbern v city o f N w  Yo rk, 19 AD3d 578, $79 [2d Dept 20051 [the affidavits 

of plaintiff‘s daughters could not be considered in opposing dqfendant’s motion for summary 

judgment, where plaintiff denied having any notice witnesses yd subsequently filed a note of 

issue and certificate of readiness, certifying that discovery had; been completed]; b c e t t o  v 

i 

I 

Pedalino, 308 AD2d 470,470-471 [2d Dept 20031 [consideratfon of the affidavit of a purported 

notice witness was precluded due to the plaintiff’s failure to pi-operly disclose that witness in her 

discovery responses]; $alzo v Beddim Sho wcase, Inc,, 238 4 2 d  180, 180-181 [l“Dept 19971 

I 

I 

[court erred when it considered the affidavit of plaintiffs purported expert, whose identity was 

never revealed to defendant despite demand for such discove whose expertise could not be 

ascertained from his one-half page affidavit]; Robinson v New YQrk C i tv HQusing Authority, 183 

AD2d 434,434-435 [l“ Dept 19921 [IAS court did not abuse its discretion in precluding the 

testimony of plaintiffs notice witnesses, where at the prelimipary conference, plaintiff 

I I 

I 

6 
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maintained that she had no such witnesses, and only disclosed ihe identities of those witnesses in 
I 

opposition to a motion for summary judgment more than a y e 4  later]). 
I 

' I  

In addition, as plaintiff maintains, plaintiff would be prejudiced in the event that the court 

considered the Butler affidavit in deciding plaintiffs motion, plaintiff had no way of knowing 

that defendant intended to use Butler as a material witness to d monstrate that plaintiff was 

offered a ladder which he refused to utilize. To that effect, de ndant's witness, Clerie, testified 

in her deposition that she was not aware of any witnesses to plbintiff s accident, nor had she ever 

i e '  + 
seen a ladder in the area of plaintiffs accident. ' 

Moreover, defendant offers no explanation or excuse f4r its failure to reveal the existence 
I 

l 

of the subject witness to plaintiff earlier in the discovery proc 

hvestment Cornany ,299 AD2d 503,503 [2d Dept 20021; 

'tv, 262 AD2d 470, 291 AD2d 208,208 [ lat Dept 20021; Ortega v New York Citv $ransit Authon 

470 [2d Dept 19991). 

e m  ss (see &dujar Y J3 

Y c c l - ~ ~ z o  v H Q S Z ~  wski, 
I 

LABOR LAW 4 241 (6) CLAIM 
I 

I 

Labor Law 0 241 (6)  provides, in pertinent part, as follpws: 
I 

I 

"All contractors and owners and their agents . , . when constructing 
or demolishing buildings or doing any excavating in connection 
therewith, shall comply with the following reqyirements: 

* * *  I 

I 

(6) All areas in which construction, excavqtion or demolition 
work is being performed shall be so co$structed, shored, 
equipped ... as to provide reasonable y d  adequate 
protection and safety to the persons em loyed therein or 
lawfully frequenting such places. ... 9 ,  P 

Labor Law 5 241 (6) imposes a nondelegable duty on owners and contractors to provide 
I 

7 
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I 

reasonable and adequate protection and safety to workers (w q s s  v Curt is-Palmer Hvdro- 

Electric Corn- , 81 NY2d 494,501-502 [1993]). However, abor Law 6 241 (6)  is not self- 

executing, and in order to show a violation of this statute, and a defendant's motion for 

summary judgment, it must be shown that the defendant violatid a specific, applicable, 

implementing regulation of the Industrial Code, rather than a p ovision containing only 

generalized requirements for worker safety (18). 
r 

Although plaintiff alleges violations of Industrial Code '12 NYCRR 23-1 -7 (f),23-5.1 (j) 

and 23-5.3 (f) in his bill of particulars, with the exception of 

plaintiff failed to address those Industrial Code violations in 

Code 12 NYCRR 5.3 (0, 

papers. Thus, this court 

deems that part of plaintiffs Labor Law 0 241 (6)  claim predi tcd on violations of Industrial 

Code 12 NYCRR 23-1.7 (f) and 23-5.1 (j) as against defendan as abandoned, and plaintiff is not 

entitled to partial summary judgment on those alleged Industri ' 1 Code violations (E Genovcse v 

+ 
I 
a 

Gambino, 309 AD2d 832, 833 [2d Dept 20031 [where plaintiftdid not oppose that branch of 

Combustion Engineering, Inc, ,261 AD2d 91 1,912 [4Ih Dept c9991). 

Industrial Code 12 NYCRR 23-5.3 (f) applies to the f b s  of this case. Plaintiffs work 

8 

I 
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required him to climb up and down from the platform level of 4 &tal scaffold located 12 to 14 

feet above the ground. As such, defendant was required to pro ide “[l]adders, stairs or ramps” 

for the safe performance of plaintiffs work. 

Here, the preclusion of the Butler affidavit necessarily r sults in partial summary i; 
judgment in plaintiffs favor on his Labor Law 4 241 (6) claim Predicated on a violation of 

Industrial Code 12 NYCRR 23-5.3 (f), as without it, defendantihas not established that a question 

of fact exists to refute plaintiffs contention that said safety eqdipment was not provided by 

defendant in this case. Thus, plaintiff is entitled to partial sumbary judgment in his favor on his 

Labor Law 5 241 (6) claim predicated on a violation of Industdal Code 12 NYCRR 23-5.3 ( f )  as 

I against defendant. LABOR LAW 6 240 (1) 
I Labor Law 0 240 (l), also known as the Scaffold Law (Rvm v Msrse D iesel, 98 AD2d 

615,615 [lot Dept 1983]), provides, in relevant part: 

All contractors and owners and their 
demolition, repairing, altering, painting ... 
cause to be furnished or erected for the 
scaffolding, hoists .,. and other devices 
constructed, placed and operated as to 

I 

person so employed. 

“‘Labor Law 8 240 (1) was designed to prevent those t b e s  of accidents in which the 
’~ 

scaffold ... or other protective device proved inadequate to shibld the injured worker from harm 

directly flowing from the application of the force of gravity to’an object or person”’ (John v 

J3&iLkL es i,281 AD2d 114, 118 [1’LDept2001] ,quot ing~o~vCurt  is-PalmU Hyd ro-Electric 

C o r n ,  81 NY2d 494, 501 [1993]). To prevail on a sectio4 240 (1) claim, the plaintiff must 
I 

show that the statute was violated and that this violation was 4 proximate cause of the plaintiffs 

’ ,  

9 
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injuries (Blake v NelghbQrh ood Housing Sew ices of New Yo$ ' Citv, 1 NY3d 280,287 [2003]; 

Felker v Co rniQR bc., 90 NY2d 21 9,224-225 [ 19971; Tones $ Monroe Col. lege, 12 AD3d 261, 
, '  

262 [ 1'' Dept 20041). I I 

I 

Defendant asserts that plaintiff is not entitled to partial umrnary judgment in his favor on 1 '  
his Labor Law § 240 (1) claim, BS plaintiff was the sole proxidate cause of his accident in that 

plaintiff was provided with a ladder, yet he chose not to use it.' Where plaintiffs own actions are 

the sole proximate cause of the accident, there can be no liability under Labor Law 8 240 (1) &g 

I 

Robinson v East Medical Cen ter. LP, 6 NY3d 550,554 [2006]( [plaintiffs own negligent actions 

in choosing a ladder he knew was too short for the work to be ,!xcomplished, and then standing 

1 ,  

on the ladder's top cap in order to reach the work, were, as a Tatter of law, the sole proximate 
8 1  

cause of his injuries]; bn tgomery  v Federal Express Cornor* ' ' ,4 NY3d 805,806 [2OOS] 

[plaintiff was the sole proximate cause of his injuries where p$intiff chose to jump down from 
' ,  

the motor room instead of using a ladder that was readily avaiiable to him]; m e  v 

-&using Services of New York Citv. Tnc, , 1 V 3 d  at 290). 

However, where "the owner or contractor fails to provide adequate safety devices to 
1 1  

protect workers from elevation-related injuries and that failur is p cause of plaintiffs injury, the 

negligence, if any, of the injured worker is of no consequence '[internal quotation marks and 

7 

citations omitted]" (Tavarez v W w a n ,  297 AD2d 245,241 [l" Dept 2002J). In such a case, 

comparative fault is not a defense to a Labor Law 5 240 (1) cause of action because the statute 

imposes absolute liability once a violation is shown och rim, 66 NY2d 452,460 

[ 19851; Dos Smtos v Stat e of New York, 300 AD2d 434,434 [2d Dept 20021; -son v GS L 

m e s .  Inc,, 274 AD2d 356,361 [l" Dept 2OOOJ [Labor Law 4 240 (1) applied although 

10 
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plaintiffs injuries were caused in part by his fateful decision to abandon a tilting scaffold in 

order to escape to the roof'J). 

Here, in support of his motion for partial summaryjud ent, plaintiff maintains that he 

was not supplied with a ladder to climb up or down the scaffolding that he was assembling, but 

rather that he and his coworkers were forced to use the scaffo1~'s inadequately secured crossbars 

to get to and from the scaffold's deck. In addition, although plaintiff was provided with a safety 

P 

I 

1 

harness, there was no place to tie the harness off, As such, thit defendant's actions or omissions 

were a proximate cause of plaintiffs injuries is established as matter of law by the undisputed 

fact that, while subjected to an elevation-related risk, plaintiff~fell because he was not provided 
I 

, 
with the devices necessary to safely perform his work (a Rdieri v Bo It Coustructio n 

Corpora b, 33 AD3d 425,425 [ 1" Dept 20061 [Court found that failure to supply plaintiff with 

a properly secured ladder or any safety devices was a proximak cause of his fall, and there was 

no reasonable view of the evidence to support defendants' contention that plaintiff was the sole 

proximate cause of his injuries]; Lmez v Me1 idis, 31 AD3d 351,' 351 [lgt Dept 20061; Samuel v 
I , 

Sirnone Develon ment 

provide a properly secured ladder or m y  safety devices was a broxirnate cause of plaintiffs fall, 

and plaintiffs alleged drug use could not be the sole proximaqe cause of his injuries]). 

, 13 AD3d 112, 113 [ lE1 Dept $0041 [defendant's failure to 

In addition, plaintiff submits that this is not a case of 4 recalcitrant worker, wherein a 
I 

plaintiff was specifically instructed to use a safety device and Fehsed to do so (see C w  

e 1 , 4  NY3d 35 ,39  [20d4] [where an employer has made 

available adequate safety devices and an employee has been i3structed to use them, the employee 

may not recover under Labor Law 6 240 ( I )  for injuries caused solely by his violation of those 

I 

* 

I 

11 
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instructions]; Olsn ewgk i v Park Tq-r ace G a d  ens. & ,306 w 2 d  128, 128-129 [lat Dept 20031; 

&lomson v CltV Qf New y o&, 306 AD2d 86,87 [lut Dept 2003J; Crespo v Triad. 

145, 147 [I8'Dept 20021). 

,294 AD2d 
I 

Here, preclusion of the Butler affidavit necessarily resylts in partial summary judgment in 

plaintiff's favor on his Labor Law tJ 240 (1) claim as against efendant, as without it, defendant 

has not established that a question of fact exists as to whether plaintiff was provided with a 
4 :  

necessary ladder, or other safety devices, which he refused to btilize after being instructed to do 

so, so as to be considered either the sole proximate cause of his accident or a recalcitrant worker. 

Thus, plaintiff is entitled to partial summary judgment in his favor on his Labor Law tJ 240 (1) 

claim as against defendant. i 
I 

I 

CONCLUSION AND ORDRR 

For the foregoing reasons, it is hereby I 

ORDERlED that the part of plaintiff Matthew Franz's 'motion, pursuant to CPLR 32 12, 
' ,  

for partial summary judgment in his favor on his Labor Law 0: 240 (1) claim, as well as his Labor 

Law 6 241 (6) claim predicated on a violation of Industrial Csde 12 NYCRR 23-5.3 (f) as against 

defendant The City of New York Department of Education is kranted; and it is further 

ORDERED that the part of plaintiffs motion, pursuayt to CPLR 3212, for partial 
' 8  

summary judgment in his favor on his Labor Law 5 241 (6) claim predicated on violations of 

Industrial Code 12 NYCRR 23-1.7 (f) and 23-5.1 (i) as against The City of New York 

Department of Education is denied; and it is further 

12 
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ORDERED that the remainder of the action shall cont/nue; and it is further 

ORDERED that counsel for plaintiff shall serve a copy of this order with notice of entry 
I 

upon all parties within 20 days of entry. I 

I 
1 

This constitutes the decision and order of the Court. 
I 

I DATED: March 6,2008 1 ,  

13 
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