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Index No. 602 167-2007 
P 1 aint i ffs , 

-against- 

MATTHEW FORTNOW, 

DECISION/ORDER 

Plaintiffs Michael Gersh (“Gersh”), David Hersh (“Hersh”), Khaled Matar (“Mat 

Peter Pezaris (“Pezaris”) and James Price (“Price”) (collectively, “plaintiffs”) commenced this 

action against defendant Matthew Fortnow (“Fortnow” or “defqndant”) for breach of fiduciary 

duty, breach of contract, contribution, and unjust enrichment. 

Defendant now moves to dismiss the complaint on the grounds that (1) all of causes of 

action are conclusively refuted by documentary evidence (CPLlk 321 l(a)( 1)); (2) the breach of 

fiduciary duty claim is duplicative of the breach of contract claim (CPLR 321 l(a)(7)); (3) 

documentary evidence establishes that defendant was no longer a shareholder, officer, or director 

of the subject corporation at the time of the alleged activity complained of, and therefore, owed 

no fiduciary duty to the plaintiffs (CPLR 321 l(a)( 1) and (7)); (4) no claim lies for contribution in 

a contract case such as this one (CPLR 321 l(a)(7)); ( 5 )  the unjust enrichment claim fails since a 

written contract exists governing the subject matter of this action (CPLR 321 l(a)(l) and (7)); and 

(6) punitive damages may not be awarded in this private, contract dispute (CPR 321 l(a)(7)). 

I 

I 
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1 Backno und 

In June 1998, plaintiffs, defendant and non-party D. Scott Harger, entered into a 
I 

Stockholders’ Agreement to formalize their relationship as shqreholders in Daedalus World Wide 

Corporation (“Daedalus”), which had, in 1996 developed a successful Internet fantasy sports 

website.2 By 1998, Daedalus was developing online fantasy sports league products exclusively 

for Sportsline.com, Inc. (“Sportsline”), which had an exclusivd option to purchase Daedalus. 

In the fall of 1999, Sportsline raised the possibility of acquiring Daedalus for $16 million 

in restricted and unregistered stock. Consequently, Daedalus Wgaged Broadview International, 

LLC (“Broadview”) as a financial advisor to assist it in the neetiation and transaction with 

Sportsline (the “Engagement Agreeme~~t”).~ Pursuant to the Erbgagement Agreement, 

Broadview’s fee was “due when the consideration is received” by Daedalus, and “[wlith respect 

to any additional or contingent consideration, the fee will be due when the amount of such 

consideration is determined and paid.” 

I 

On December 6, 1999, Daedalus merged with Sportslink pursuant to an Agreement and 

Plan of Merger (the “Merger Agreement”), resulting in the formation of a new entity, 

Cornmissioner.com, Inc., (“Commissioner”) as a wholly owned subsidiary of Sportsline. At the 

time of the merger, Gersh, Pezaris Price, and defendant Fortnow each owned 22%, plaintiff 

Matar owned 8%, and plaintiff Hersh owned 2% of Daedalus. The Merger Agreement was 

’ These facts are taken from the Complaint in this action and the decision in Broadview International LLC v 
Comrnissioner.com Inc., Index No. 109947/2001aMeXCd as Exh. C to Fortnow’s moving papers. 

’ Pursuant to the Stockholder’s Agreement, Gersh, Pezaris, Price and Formow each owned 22% of the stock 
in Daedalus, while Matar owned 8%. Plaintiff Hersh later mme to own 2% (Harger ceased to own any stock). 

Complaint,l/S in Broadview International LLC v Cornmissionerncam, Inc., Exh. C to Fortnow’s instant 
motion. 
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executed by Gersh, Pezaris, Price and Fortnow, who were defined therein as the Principal 

Shareholders. As to the remaining two plaintiffs, Matar and Hersh, they executed the Merger 

Agreement solely for purposes of assenting to its terns.‘ At the closing of the merger, Gersh, 

Pezaris, Price and Fortnow surrendered their shares. Also, eaoh of the shareholders, including 

Fortnow, resigned as officers of Daedalus, and thereafter worked at Sportsline.s As a result of 

the merger, the shareholders received millions of dollars in cowpensation, and Broadview 

I 

obtained substantial broker fees. 

The Merger Agreement set forth that the Principal Shayholders would be entitled to 

additional compensation (the “Earn Out”) if the newly formed company, Commissioner, reached 

certain performance milestones during the period of January 1,2000 through December 3 1,2000, 

the first year of operation after the merger (Article III, Section 3.3(a)). Under Section 3.3(c) of 

the Merger Agreement, the additional compensation was payable on March 1,2001, and then on 

December 3 1,2001. 

With respect to indemnification, the Merger Agreement also provided: 

12.1 &.uvivd. All representations, warranties and covenants of DWWC [Daedelus] 
and the Principal Shareholders and the SportsLine Cqmpanies contained in this 
Agreement will survive the Effective Time6 and remain operative and in full force 
and effect . . . for one year after the Closing Date (the “ReIease Date”) . . . . 

Page 55 of the Merger Agreement provides that “The following signatories personally a5 set forth below 
arc only to evidence agreement to the t e r n  and conditions set forth in Article XII. 

Gersh Affidavit, Exh. E to Aff. in Opp. 

E.g. the date the Merger Agreement is filed with the Secretary of State (Section 1.2 of the Merger 
Agreement). 
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12.2 wfi cation. 
(a) Ameement to h&ullfY ’ . Subject to the terns and conditions of Article 

XII, the Principal Shareholders agree, and each other Shareholder will (to the extent 
of the Escrow Fund deposited in escrow7. . .) jointly m d  severally indemnify and 
hold harmless SportsLine and the Surviving Corporatign [Commissioner] . . . from 
and against (ii) any and all claims . . . costs and ekpenses, including, without 
limitation, reasonable attorneys’ fees, other professional and experts’ fees. , . that are 
directly or indirectly incurred, result from or arise out of any. . . breach of, or default 
in, any of the representations, warranties or covenants Given or made by [Daedalus] 
or the Principal Shareholders in this Agreement or in tho Disclosure Letter or in any 
certificate delivered by or on behalf of [Daedalus] or the Principal Shareholders 
pursuant hereto.” (Article XII, Section 12.2). 

(b) Time to Brim? Escrow aims. Any claim fm indemnification made by 
Sportsline or any other Indemnified Person under this $ection 12.2. must be raised 
in writing delivered to the Escrow Agent prior to the Release Date, and, if raised by 
such date, such claim shall survive the Release Date until final resolution thereof; . 
. . .  

* * * * *  
12.9 Third Partv Claims. 

The rights and remedies of SportsLine and the Shareholders under this 
Section 12.2 are exclusive and in lieu of any and all o t h q  rights and remedies which 
Sportsline or the Shareholders , , , may have against the other under this Agreement 
or otherwise . . . . All claims for indemnification must be asserted, if at all, . . .in 
accordance with the provisions of this Section 12.2. 

(f) 

With respect to the representations and warranties made by the Principal Shareholders, 

Section 5.14, entitled “Contracts and Transactions,” provides: 

. . . there is not under any of the Contracts set forth in Paragraph 5.14 of the 
Disclosure Letter any existing material breach, default or event of default by 
[Daedalus] or event that with notice of lapse of time or both would constitute a 
breach, default or event of default by [Daedalus] . . . . 

Broadview’s Engagement Letter is listed as one of the Contracts in Paragraph 5.14 of the 

Section 3.4 of the Merger Agreement provides for deposit of 10% of the Sportslint shares and cash 
payable to the shareholders of Daedalus, together with an additional 18,000 ghares and an additional amount of cash 
equal to $270,000, in respect of indemnity obligations. Forlnow’s respective portion of the escrow fund amounted to 
13,500 shares and $90,000 (Defendant’s Memo of Law, page 13). Fortnow’s portion of the escrow funds (except 
with respect to a certain “Harger claim”), was released to him shortly after the Release Date (Defendant’s Memo of 
Law, page 15). 
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Disclosure Letter. 

By the end of December 2000, Cornmissioner had reaqhed its performance milestones. 

Fortnow left Sportsline at the end of December 2000. 

Because Commissioner reached the performance milestones, the shareholders, including 

Fortnow, received substantial additional consideration from Commissioner after December 2000. 

The payment of such additional consideration triggered Broadyiew's entitlement to additional 

fees under the Engagement Agreement. 
I 

When Broadview's invoices for such additional fees went unpaid, Broadview brought suit 

against Commissioner to recover such fees. Commissioner asgerted counterclaims against the 

four Principal Shareholders. To litigate the action, Commissiwer retained the law firm of 

Kantor, Davidoff, Wolfe, Mandelker & Kass (Kantor PC). Kantor PC sent a Letter Agreement, 

addressed to Sportsline, Gersh, Pezaris, Price, Matar and Fortnow, agreeing to represent the 

interests of the individuals in light of the shareholders' indemnification obligations under the 

Merger Agreement. Gersh, Pezaris, Price and Matar executed the Letter Agreement, wherein 

they "acknowledge[d] and agree[d]" that each of them were joihtly and severally obligated under 

the Merger Agreement to indemnify and hold Sportsline and Commissioner, harmless from and 

against any and all damages incurred by them in respect of the litigation. Although Fortnow did 

not sign the Agreement, Fortnow, along with the other shareholders, contributed to such legal 

fees, which were billed to ''Comrnissioner.com c/o Matthew Fortnow, Esq." 

According to Gersh, it was later discovered that Hughes, Hubbard & Reed, LLP, the law 

firm that had previously represented the Shareholders in conneotion with the Merger Agreement, 

including the engagement of Broadview, represented Broadview in various other matters. As a 
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result, the Shareholders commenced litigation against Hughes, Hubbard based upon a conflict of 

interest. When Hughes, Hubbard settled the action, the Sharebolders agreed to maintain their 

proportionate share of the settlement proceeds for any payment of their indemnification 

obligations in the Broadview action. 
I 

In 2006, Broadview obtained judgments against Commissioner in the approximate 

amount of $700,000. 
I 

On behalf of Commissioner, Sportsline then negotiated a settlement with Broadview for 

approximately $500,000. Thereafter, Sportsline and Commissioner sought to negotiate a 

payment of $399,000 from the Shareholders, citing to the Mer& Agreement and Kantor PC's 

Letter Agreement. 
I 

Plaintiffs unanimously voted to indemnify Sportsline agd pay Sportsline the reduced 

amount of $399,000. When asked to participate in this payment, Fortnow responded to the 

plaintiffs by email, stating that he had "no interest in settling with Broadview or Sportsline, and 

[J [did] not intend to pay either of them anything." Fortnow aldo stated that "In any conversations 

(either oral or written) any of you may have with either Broadview or Sportsline . . , you do NOT 

have any authority to speak on my behalf." 

I 

Six months later, counsel for Sportsline and Commissiqner circulated a settlement 

agreement among Sportsline, Commissioner, the plaintiffs and Fortnow, reciting the Merger 

Agreement and Kantor PC's Letter Agreement as the basis for indemnification via payment by 

those individuals to Sportsline of $399,000. Fortnow did not sign this settlement agreement. 

Thereafter, Gersh, Pezaris, Price, Matar, Sportsline and Commissioner, executed a 

Settlement agreement, dated January 29,2007, wherein plaintiffs agreed to settle the 
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indemnification claims for $399,000.00. Fortnow was not a party to this settlement agreement 

and no reference was made to Kantor PC’s Letter Agreement. All of the shareholders, including 

Fortnow, were released from liability to Sportsline relating to the Broadview Action. Although 

plaintiffs paid Sportsline the full amount, Fortnow did not participate or contribute his share of 

$89,775.00 toward the settlement. This action for breach of contract, unjust enrichment, breach 

of fiduciary duty, contribution, and punitive damages ensued. 

Motion 

In support of dismissal, defendant argues that documentary evidence, such as the Merger 

Agreement, conclusively dispose of all of the causes of action in the Complaint. The breach of 

fiduciary duty, breach of Merger Agreement, contribution, and unjust enrichment claims are 

predicated upon a non-existent duty to indemnify Commissioner against non-fraud claims arising 

more than one year after the Closing Date, contrary to the express language of the Merger 

Agreement. According to the Merger Agreement, all of the reyiresentations, warranties, and 

covenants, along with the corresponding indemnification obligations, were extinguished as of the 

one-year anniversary of the Closing Date, except where fraudulent. Any breach of the 

Broadview’s Engagement Agreement could not have existed or could not have been based on 

existing events as of the Closing Date of the merger; such fees were not due unless and until the 

amount of the “ E m  Out” was determined and paid. Such detarmination and payment did not 

occur until more than one year after the Closing Date. Thus, the Broadview action did not trigger 

Fortnow’s indemnification obligation. 

I 

I 

Fortnow also argues that the breach of fiduciary duty claim fails as it is duplicative of the 

breach of contract claim. Regardless, since Fortnow ceased to be a shareholder, officer, or 
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director of Daedalus as of the Closing Date, which was long before Broadview's claims arose, he 

owed no fiduciary duty to plaintiffs as a matter of law. 
l 

The contribution and unjust enrichment claims also fail because such claims cannot be 

maintained in a lawsuit turning on a contract, Le., the Merger Agreement. 

Nor does a punitive damage claim lie in this private, contract dispute. Since Fortnow's 

conduct is not actionable as a breach of fiduciary duty, such conduct cannot be alleged to be 

egregious or part of a pattern directed at the public generally sg as to meet the pleading 

requirements of a punitive damage claim arising from a breach of contract. 
I 

In opposition, plaintiffs argue that this matter raises many questions of fact including: the 

proper interpretation of the indemnification clause of the Mergpr Agreement; whether the 

Shareholders orally agreed to indemnify Sportsline relating to the Broadview Action; whether 

Fortnow's retention of Kantor Davidoff, day-to-day involvement in the defense of the Broadview 

Action, payment of attorneys' fees in such case, commencement of the Hughes Hubbard 

litigation, and agreement to use the proceeds of such litigation toward any liability to Sportsline 

or settlement in the Broadview Action, indicated an acknowledgment to indemnify Sportsline; 

whether Broadview made claims concerning its additional compensation; and whether Sportslint 

expressed it intent to seek indemnification from the Shareholders concerning such claims, during 

the Earn Out Period. 

I 

Plaintiffs also argue Fortnow's alleged documentary evidence does not conclusively 

establish that their breach of contract claim is barred by documentary evidence. There is an issue 

as to whether Sportsline would have a good claim for indemnification against the Shareholders 

and thus, whether plaintiffs should have settled with Sportsline. Notably, Fortnow did not raise 

I 
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the argument that Sportsline was not entitled to indemnificatian for claims of Broadview made 

after the expiration of the first year of the company's operatioq until Sportsline sought 

indemnification for the settlement amount it paid to Broadview. There is also a question as to 

why Fortnow paid legal fees if the Shareholders were not required to indemnify Sportsline in 

connection with Broadview's claims for additional compensatipn. In any event, the Shareholders 

agreement to indemnify Sportsline extended to Broadview's clbims for additional compensation 

and was not barred by the Merger Agreement. 

Plaintiffs contend that the Merger Agreement specifically provides for indemnification to 

Sportsline for claims of third-parties relating to the merger, including claims for professional 

fees. And, since Broadview's claims arose from Sportsline surpassing the revenue thresholds, 

such claims arose during the January 2000 to December 2000 t6me period which Fortnow points 

to as the "allowable indemnification period." Broadview's claim for additional compensation 

was linked to whether the company met its thresholds through December 2000. Thus, as 

Broadview's claims arose during the first year of operation, they were not barred by the one-year 

expiration highlighted by Fortnow. Further, Sportsline did not draft the indemnification clause to 

exclude all possible claims arising out of the Earn Out Period. The parties intended to provide 

Sportsline with indemnification for any claims arising out the merger. 

Adopting Fortnow's interpretation would render the indemnification clause without any 

force or effect. Thus, it is necessary to consider parol evidence to ascertain the parties' intent 

with regard to the Shareholders' obligation to indemnify Sportsline. There is no better indicator 

of the parties' intent than the parties' actions after the Merger Agreement wm executed, including 

the retention of Kantor Davidoff and the payment of Sportsline's attorneys' fees in connection 
I 
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with the Broadview Action. 

Further, the Shareholders orally agreed to indemnify Sportsline, and such oral agreement 

does not need to be writing to be enforceable. In connection yith this oral agreement, the 

Shareholders retained Kantor Davidoff and paid Sportsline's legal fees for approximately 3 years 

after the purported expiration of the indemnification clause. qdditionally, based on their 

agreement to indemnify Sportsline, the Shareholders brought suit against Hughes Hubbard, and 

agreed to maintain the proceeds they received for any liability to Sportsline or settlement of the 

Broadview Action. Fortnow's actions are prooif of his oral agtfeement to indemnify Sportsline. 
I 

Plaintiffs also maintain that they are entitled to plead iq the alternative a claim for unjust 

enrichment, as there is a question concerning whether a contra& covers the dispute at issue. In 

the event the Merger Agreement bars their breach of contract claim, plaintiffs should be entitled 

to recover under unjust enrichment. Here, equity and good conscience demand that Fortnow 

repay his fellow shareholders for the benefit he received from the settlement by not having to 

defend a potential lengthy and costly litigation. 

Similarly, plaintiffs are permitted to plead an alternate sh im for breach of fiduciary duty. 

The same conduct may constitute both a breach of contract and a breach of fiduciary duty. Here, 

Fortnow, as a shareholder of Daedalus, had a duty to act in the best interests of Daedalus and his 

fellow shareholders. Due to the distinct characteristics of a close corporation such as Daedalus, a 

strict standard of fiduciary duty applies to shareholders. After the merger, Fortnow continued to 

owe a fiduciary duty to his fellow shareholders. Sportsline's demand for indemnification 

triggered a duty on the part of Fortnow to act in the best interests of his fellow shareholders. By 

failing to honor his agreements to indemnify Sportsline and use the proceeds of the Hughes 
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Hubbard Litigation as agreed, Fortnow breached his fiduciary duties to plaintiffs. 

Plaintiffs are also entitled to contribution from Fortnow, due to his failure to discharge 

the equitable duty to contribute toward Daedalus' losses according to his proportionate share in 

the profits. 

Finally, Fortnow's avoidance of his obligations which lred to plaintiffs' paying his share of 

the indemnification to Sportsline is egregious and displays dishonest intent not to honor a 

contract. Fortnow's actions in retaining Kantor Davidoff, paying Sportsline's legal fees, agreeing 

to maintain his portion of the proceeds of the Hughes Hubbard Litigation, and then refusing to 

participate in the settlement with Sportsline is disingenuous and dishonest. At a minimum, 

plaintiffs should be permitted to conduct discovery to determirje whether such actions 

demonstrate such a disingenuous or dishonest intent. 
I 
I 

In reply, Fortnow maintains that the Merger Agreement narrowly circumscribes the 
I 

Shareholders' obligation to indemnify Sportsline and Commissioner; the Merger Agreement 

required indemnification against certain post-closing claims as9erted within a year of the closing 

(other than for fraud), which were in turn predicated upon pre-closing events giving rise to 

breaches of representations, warranties or covenants contained In such Agreement. The 

Broadview action was not based on fraud, and is the subject of this Complaint in this action. 

Sportsline and Commissioner settled with Broadview and sought indemnification from the 

former Shareholders who, except for Fortnow, had previously entered into the Letter Agreement 

indemnifymg Sportsline and Commissioner against the claims asserted in the Broadview Action, 

even though those claims had not, and could not have, been made, much less arisen, until more 

than a year after the closing. 

I I 
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The clear language of the indemnification clause in the Merger Agreement conditions the 

indemnification obligations upon "other terms and conditions of Article XII." Under Section 

12.1, Daedalus's and the Principal Shareholders' representations, warranties and covenants 

remain operative for one year only, other than when fraud is claimed. In addition, Section 12.2 

(b) incorporates such one-year operative period in establishing a finite time to bring 

indemnification claims other than where grounded in fraud. Further, the term "other 

professionals' and experts' feel' represents a subset of "costs and expenses," rather than an 

independent claim or cause of action for such fees, Moreover, the balance of Section 12.l(a)(ii) 

provides that for indemnification purposes, such claims must arise out of a breach of the 

representations, warranties, or covenants made in the Merger Agreement, the Disclosure Letter or 

any certificate delivered pursuant to that Agreement. 

Nor does Fortnow claim that the indemnification clause expired one year after the 

execution of the Merger Agreement in all instances, as plaintiffs suggest. 

And, plaintiffs cannot avoid dismissal by asserting an oral agreement modifying the 

indemnification provisions, which expressly requires a signed writing for that purpose. 

Moreover, plaintiffs do not and cannot allege legal consideration for the alleged oral agreement. 

Lastly, only Sportsline could enforce the alleged oral agreement, but its Settlement Agreement 

with the other former Shareholders recites the Merger Agreement alone as the basis for 

indemnification. 

Further, plaintiffs failed to raise a material issue of fact; the documents establish that 

Broadview did not make any claims for additional compensation until after the Earn Out Period; 

the full amount of Fortnow's portion of funds escrowed to cover indemnification claims was 

12 

[* 13 ]



released to him, signifying that no other unresolved indemnifiGation claims had been previously 

made. The documents establish that only the other former Shqreholders signed the Letter 

Agreement; documents establish that Commissioner interposefl substantial counterclaims in the 

Broadview Action concerning the nature and quality of Broadyiew's services that were 

intertwined with the merits of its defenses and sought the return of the initial brokerage fee paid. 

It is hardly surprising that Fortnow and plaintiffs paid legal feds towards the defense of the 

Broadview Action, since they would all benefit from Commis$oner prevailing on its 

counterclaims. 

I 

I 

I 

Further, plaintiffs supplied no valid reason why their bteach of fiduciary, contribution, 
l 

and unjust enrichment claims should survive dismissal on the gther grounds asserted by Fortnow. 

Pleading alterative or inconsistent causes of action is not the s y n e  as impermissible, duplicative 

causes of action, as here. In addition, the continued duty to fellow shareholders applies to 

officers and directors, whose duties cease nonetheless once thefe is a severance of their official 

relationship with the corporation. Caselaw holding that partners owing a duty to one another 

after dissolution have nothing to do with the merger at bar. And, the Section of the Partnership 

Law that requires that a shareholder of a corporation contribute toward its losses according to his 

share in the profits does not deal with close corporations, such p Daedalus. 

I 

Further, the caselaw cited by plaintiffs regarding their unjust enrichment claims treats 

quantum meruit claims rather than unjust enrichment claims. Since Fortnow did not sign the 

Letter Agreement, he was not required to indemnify Sportsline or Commissioner, and therefore, 

received no benefit from the Settlement Agreement as plaintiffs suggest. 
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Analysis 

Documentary Evidence 

Pursuant to CPLR 321 1 [a] [l], a party may move for judgment dismissing one or more 

causes of action asserted against him on the ground that ''a defjense is founded upon documentary 

evidence." Thus, where the "documentary evidence submitted conclusively establishes a defense 

to the asserted claims as a matter of law," dismissal is warranted (Leon v Martinez, 84 NY2d 83, 

88,614 NYS2d 972 [ 19941; Scott v Bell Atlantic Gorp., 282 q 2 d  180, 726 NYS2d 60 [la' Dept 

20011 citing Leon v Martinez, 84 NY2d 83, 88, supra; IMO Indus., Inc. v Anderson Kill & Olick, 

P.C.,  267 AD2d 10, 1 1,699 NYS2d 43 [ 1" Dept 19991; Igaraqhi v Higashi, 289 AD2d 128,735 

NYS2d 33 [ 1" Dept 20011 [dismissal of claims, which essentially claimed that plaintiff was the 

sole owner of the property, was appropriate where documenta~ evidence, to wit, deeds signed by 

plaintiff at the closings of the four properties in question indicating that both plaintiff and 

defendant are owners of the properties; claims in a complaint which are "flatly contradicted by 

documentary evidence'' must be rejected], citing Kliebert v Mckoan, 228 AD2d 232,643 NYS2d 

114 [ 1" Dept], Zv denied 89 NY2d 802,653 NYS2d 279,675 TJE2d 1232 [ 19961; IMO Indus. Inc. 

v Anderson Kill & Olick, P. C., 267 AD2d 10, 1 1,699 NYS2d 43 [ 1 I t  Dept 19991 [legal 

malpractice defendant's submission of excerpts of client's Answer and selected pre-litigation 

correspondence did not conclusively establish firm's defense as a matter of law]). Amdavits and 

deposition transcripts do not qualify as "documentary evidence" for purposes of this rule (see 

Realty Investors v Bhaidaswala, 254 AD2d 603,679 NYS2d 1?9 [3d Dept 19881; Kearins v 

Gruberg, McKay & Stone, 2 Misc 36 1001,2004 WL 3 1652 1 [Supreme Court Bronx County 

20041). 

I 

I 

I 

I 
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The fundamental, neutral precept of contract interpretation is that agreements are 

construed in accord with the parties' intent (see Sluts v Slutt, 6 NY2d 966, 967,488 NYS2d 645, 

rearg denied 65 NY2d 785,492 NYS2d 1026 [ 19851). "The best evidence of what parties to a 

written agreement intend is what they say in their writing" (Slgmow v Del Col, 79 NY2d 1016, 

1018,584 NYS2d 424 [1992]). Thus, a written agreement that is complete, clear and 

unambiguous on its face must be enforced according to the plqn meaning of its terms (see e.g. 

R/S Assoc. v New York Job Dev. Auth., 98 NY2d 29,32,744 h S 2 d  358, rearg denied 98 NY2d 

693,747 NYS2d 41 1 [2002]; W .  W. W. Assoc. v Giancontieri, 77 NY2d 157, 162,565 NYS2d 440 

4 

I 

[ 19901). 

A contract is unambiguous if the language it uses has 'la definite and precise meaning, 

unattended by danger of misconception in the purport of the [agreement] itself, and concerning 

which there is no reasonable basis for a difference of opinion" (Breed v Insurance Co. ofN.  Am.,  

46 NY2d 351,355,413 NYS2d 352 [1978], reargdenied 46 W 2 d  940,415 NYS2d 1027 

[1979]). Ultimately, the aim is a practical interpretation of the language employed so that there 

be a realization of the parties' "reasonable expectations" (see Sutton v East River Sav. Bunk, 55 

NY2d 550,555,450 NYS2d 460 [1982]). 

I 

The issue is the scope of Fortnow's indemnification obligations under the Merger 

Agreement toward Commissioner for claims arising from or revulting from any breach by 

Fortnow of the Broadview Engagement Agreement. The Court begins with an analysis of 

Fortnow's obligations under the Merger Agreement and Engagement Agreement. 

Based on a plain reading of the Merger Agreement, plaibtiffs and Fortnow represented 
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and warranted that there was no breach of the Engagement Ageement. However, under the 

express terms of Article 12 of the Merger Agreement, such warranty and representation expired 

in December 3 1,2000. Thus, Fortnow’s representation and w@-ranty of his compliance with the 

Engagement Agreement, and by extension, his obligation to indemnify claims related to his 

compliance, were effective until December 3 1,2000. 

Turning to Broadview’s nonpayment claim under the Bngagement Agreement, Broadview 

was entitled to receive as its fee, “2.00% of the first thirty five pillion of consideration and 

5.00% percent of consideration beyond the first thirty five million dollars received by 

Commissioner andor its stockholders intially and subsequent19 . . . .” With respect to any 

additional or contingent consideration, the fee will be due when the amount of such consideration 

is “determined and paid.” Thus, contrary to plaintiffs’ contention, Broadview’s fee, in addition 

to its initial fee, was based on any Earn Out received by plaintiffs and Fortnow. In other words, 

plaintiffs’ and Fortnow’s contractual obligation to Broadview’g for additional fees were triggered 

upon their receipt of any payment under the Earn Out, to wit: March 1,2001. Thus, any breach 

by Fortnow of the Engagement Agreement, did not, and could not ripen until after he received 

payment of the Earn Out in March 2001. Indeed, Broadview’s fee dispute did not arise until after 

Broadview’s invoices, sent after the first payment of the Earn Out in March 200 1, remained 

unpaid (Decision in Broadview International LLC v Commfssidner. corn Inc., page 7). 

I 

Since there was no breach by Fortnow of the Engagemat Agreement during the period 

for which Fortnow was obligated to indemnify Commissioner, it cannot be said that Fortnow had 

a duty under the Merger Agreement to indemnify Commissioner for Broadview’s nonpayment 

claim and resultingjudgment against Commissioner. The Court notes that Fortnow did not sign 
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Kantor PC’s Letter Agreement, in which plaintiffs consented tp indemnify Commissioner in light 

of Kantor PC’s representation of their interests. Further, plaintiffs’ allegation that Fortnow orally 

agreed to indemnify obligations under the Merger Agreement is insufficient to create an 

indemnification obligation where the Merger Agreement contains a provision precluding the 

modification of its terms except by a writing signed by all parties (Section 15.4; Opton Hundler 

~ 

Gottlieb Feiler Landau & Hirsch v Patel, 203 AD2d 72, 610 q S 2 d  26 [la, Dept 19941 [alleged 

“oral modification is barred by both the parties’ contract merger clause and General Obligations 

Law 5 15-301, which specifically provides that changes to a wetten agreement which contains a 

provision to the effect that it cannot be changed orally, as here, may only be effected by an 

executory agreement in writing which is signed by the party aaainst whom enforcement of the 

change is sought]). And, the alleged oral agreement by Fortnob to engage Kantor PC and 

purported oral agreement to sue Hughes Hubbard and retain any resulting damage award to 

satisfy an indemnity obligation is insufficient to overcome the terms of the Merger Agrement. 

Accordingly, the plaintiffs’ breach of Merger Agreement again t Fortnow lacks merit. 

I 

I 

I 

I 
Breach of Fiduciary Duty 

Conduct amounting to breach of a contractual obligatiofi may also constitute the breach of 

a duty arising out of the relationship created by contract which i s  nonetheless independent of 

such contract (see Sully Lou Fashions Corp. v Camhe-Marcille, 300 AD2d 224,225,755 NYS2d 

67 [2002]). A breach of fiduciary duty claim, generally accrued upon the alleged breach (Certain 

Underwriters at Lloyd‘s, London v William M. Mercer, Inc., 7 Misc 3d 1008, 801 NYS2d 231 

Supreme Court New York 20051). Fortnow was not a shareholder, officer, or director of 

Commissioner at the time Broadview’s right to payment of its fkes from plaintiffs and Fortnow 

I 
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ripened in March 2001. Therefore, he owed no fiduciary duty to the plaintiffs. Accordingly, the 

breach of fiduciary duty claim lacks merit. 

Contribution 

Plaintiffs’ claim for contribution rests on their position Ithat Fortnow’s status as a 
I 

shareholder of Daedalus required him to contribute to all of the shareholders’ expenses and 

losses in connection with the Merger (Aff in Opposition, 742). Given that Fortnow’s status as a 

shareholder of Daedalus terminated prior to the date Broadview’s claim for nonpayment accrued, 

plaintiffs’ contention lacks merit. Moreover, while contributiop rules permit an adjudicated tort- 

feasor to seek contribution from another tort-feasor, whether or not the second tort-feasor had 

been made a party to the action, based on the tort-feasors’ relative degree of fault, (Board of 

Educ. of Hudson City School Dist. v. Sargent, Webster, Crenshaw & Folley, 7 1 NY2d 2 1 

[ 1987]), the record does not indicate that the judgment against commissioner for nonpayment of 

Broadview’s fee was due to the fault of Fortnow. 

I 

I 

A cause of action for unjust enrichment is stated where plaintiffs have properly asserted 

that a benefit was bestowed by them and that defendant will obtain such benefit without 

adequately compensating plaintiffs, and that ‘‘[m]oreover, [wlhere defendants have reaped such 

benefit, equity and good conscience require that they make resti;tutioni*’ (Korfv  Corbett, 18 

AD3d 248,251,794 NYS2d 374 [lst Dept 20051, quoting Wiefier v Lazard Freres di Co., 241 

AD2d 1 14, 119,672 NYS2d 8 [ 1st Dept 19981). However, with respect to the benefit bestowed 

on defendants, the receipt of a benefit alone, pursuant to the standard set forth above, is 

I 

I 
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insufficient to establish a cause of action for unjust enrichment” (Wiener v Lazard Freres & CQ., 

supra). Plaintiffs’ claim that Fortnow received a benefit in thq form of a release from Sportsline 

relating to the Broadview Action is unsupported by the record. Although Fortnow did not 

execute Kantor PC’s Letter Agreement containing the consent to indemnify Sportsline, it cannot 

be said that he received no benefit from the Settlement Apeenpent. The Settlement Agreement 

indicates that “Sportsline has asserted a claim for indemnification against the Indemnitors” who 

are expressly defined therein as Gersh, Pczaris, Price, and Matar. As Fortnow is not identified as 

an Indemnitor, it cannot be said that Sportsline’s claim for ind@mnification was ever made 

I 

I 

against Fortnow. However, Sportsline’s release in the Settlem@t Agreement of all claims, 

‘’whether in law or in equity, whether matured or unmatured aqd whether known or unknown or 

otherwise, which SportsLine ever had, now have, or hereafter can, shall or may have against “ the 

Shareholders of Daedelus as of prior to the Merger, creates an @sue of fact exists as to whether 

Fortnow received a benefit from the Settlement Agreement. Thus, dismissal of the unjust 

enrichment claim cannot be granted at this juncture. 

It is well settled that damages arising from a breach of antract will “ordinarily be limited 

to the contract damages necessary to redress the private wrong, ‘but that punitive damages may be 

recoverable if necessary to vindicate a public right” (Rocanova Y EquitabZe Life Asssurance 

Society of the United States, 83 NY2d 603, 612 NYS2d 339 [1994]). In Rocanova, and again a 

year later in New York University v Continental Insurance Company (87 NY2d 308,639 NYS2d 

283 [1995]), the Court of Appeals set forth the four elements to state a claim for punitive 

damages as an additional remedy when the claim arises from a breach of contract: “( 1) 

I 
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Defendant’s conduct must be actionable as an independent tort; (2) the tortious conduct must be 

of the egregious nature set forth in WuZker v Sheldon, 10 NY2d 401,404-405,223 NYS2d 488, 

supra; (3) the egregious conduct must be directed to plaintiff; and (4) it must be part of a pattern 

directed at the public generally (New York University, supra). According to Walker v Sheldon, 
I 

I 

punitive damages may be allowed where the wrong complainep of is “morally culpable, or is 

actuated by evil and reprehensible motives.” In the case of fiaod, there may be a recovery of 

punitive damages where the fraud, aimed at the public generally, is gross and involves high 

moral culpability. 

I 

I 
I 

Here, there is nothing in the record to indicate that any of Fortnow’s alleged acts were 

egregious in nature. Furthermore, none of Fortnow’s alleged aqts were directed at the public 

generally. The disagreement herein pertained solely to the Meriger Agreement, and was solely 

between Fortnow and the plaintiffs. Nor did the Merger Agreeinent or the parties’ dispute 

involve any fiaud or other tort against the general public (cf. W&er v Sheldon, supra). 
I 

Thus, the claim for punitive damages is dismissed. 

Based on the foregoing, it is hereby 

ORDERED that the motion by defendant Matthew Fort@ow to dismiss the complaint in 

its entirety is granted, except as to plaintiffs claim for unjust eqrichment; and it is further 

ORDERED that the parties shall appear for a prelimin conference on April 29,2008, 7 
2: 15 p.m.; and it is further 
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ORDERED that defendant Matthew Fortnow serve a copy of this order with notice of 

entry upon all parties within 20 days of entry. 

This constitutes the decision and order of the Court. 

Dated: March 6,2008 

Hon. Carql Robinson Edmead, J.S.C. 
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