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SHIRLEY WERNER KORNREICH, J. RN
-

In this action for personal injuries arising from a fall on an interior staircase, the
defendant, Memadet Realty Corp., moves for summary judgment dismissing the complaint. The
ground for the motion is that there is no cvidence that defendant either created or had actual or
constructive notice of the conditions that allegedly caused plaintiff to fall.

Factual Background

Plaintiff alleges that, on August 16, 2005, at approximately 1:00 a.m., he slipped on a
slippery substance on an intermediate landing in the staircase between the third and fourth {loors
of a building located at 640 West 153™ St., New York, NY (Building). Defendant’s relationship
to the building is unclear from the record.?

Plaintiff testified at his deposition that, at the time of the fall, it was 1:00 a.m. and he had

just left the apartment of his friend, Lloyd Greaves, a tenant in Apartment D4. Plaintiff said that

' The parties entered into a stipulation amending plaintiff’s pleadings and bill of particulars 1o reflect that

the accident occurred on August 16, 2005.

? The superintendent employed at the Building on the date of the accident, Andres Martinez, appeared for a
deposition on defendant’s behalf, but there is no proof in the record as to whether defendant Memadet Realty Corp.

is an owner or managing agent of the Building.
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the lighting in the hallway was “very dull” and described the lighting in the staircase as “duller”
and “barely lit.” When asked if he could see the staircase in front of him, he answered, “Yeah,
slightly.” Plaintiff was unable to identify the substance that he slipped on. He testified that, “I
really couldn’t see it. Like I said the lighting was bad.” Plaintiff also said that Mr. Greaves
almost slipped on the substance when he came to plaintiff’s assistance after the accident.

On March 15, 2007, plaintiff served a subpoena and notice of deposition to examine Mr.,
Greaves as a non-party witness. The parties agree that Mr. Greaves did not appear due to his
reluctance to take time off from work. See, Defendant’s Moving Aff., §17. Plaintiff filed the
note of issue almost secven weeks later, on May 2, 2007.” However, Mr. Greaves submitted an
affidavit in opposition to this motion, which plaintiff alleges is sufficient to establish notice to
defendant of a recurrent dangerous condition consisting of debris on the stairs.

Mr. Greaves’ affidavit states that when he went to help plaintiff, he observed on the
landing between the third and fourth floors and on several steps, “some type of greasy liquid, that
I believe was cooking oil.” Mr. Greaves adds that:

This was not the first time I had observed garbage, debris or food on the steps in

my building. Over the last several years it seems that more often than not, when |

have to use the stairs in my building there is some type of mess on the stairs.

There is an elevator in my building that I prefer to use but unfortunately it often

breaks down or just takes too long to arrive and I end up using the stairs. On

numerous occasions prior to Mr, Miller’s accident, I made complaints to the super

in our building about the overall cleanliness of the building and I have also

complained about the condition of the steps. Specifically, I had complained to the

super about: garbage, debris and food being on the steps and remaining there for

days at a time.

Mr. Miller’s attorney has shown me the deposition testimony from the super in my

3 The Certificate of Readiness is dated April 30, 2007, but the court’s records reflect that the note of issuc
was filed on May 2, 2007.
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building in which he claims to clean the steps twice daily. He also testified that

he had never received any complaints about the stairwell in the building. I must

take issue with both of these answers. If the super cleancd the steps twice daily as

he stated, then the numerous times that I walked through, over and around garbage

on the steps would not have happened. As far as complaints being made about the

steps prior to Mr. Miller’s accident, I know at the very least one tenant who

complained to him, me.
Affidavit of Lloyd Greaves, sworn to on September 12, 2007, 993 & 4.
Discussion

It is well established that a landowner must maintain its property in a reasonably safe
condition under the existing circumstances, which include the likelihood of injury to third
parties, the potential that any such injury would be of a serious nature, and the burden of
avoiding the risk. Perez v. Bronx Park S. Assocs., 285 A.D.2d 402, 403 (1* Dept. 2001), appeal
den., 97 N.Y.2d 610 (2002). In order to recover damagcs for a breach of this duty, a plaintiff
must demonstrate that the landlord created, or had actual or constructive notice of, the hazardous
condition that caused the injury. Id. To constitute constructive notice, a defcct must be visible
and apparent and it must exist for a sufficient length of time prior to the accident to allow the
owner to discover and remedy it. /d. A plaintiff may satisfy the burden of establishing
constructive notice with evidence of an ongoing and recurring dangerous condition in the area of
the accident that was routinely left unaddressed by the landlord. Uhklich v. Canada Dry Bottling
Co., 305 A.D.2d 107 (1* Dept. 2003); O'Connor-Miele v. Barhite & Holzinger, Inc., 234 A.D.2d
106, 106-107 (1* Dept. 1996). When a landowner has actual knowledge of the tendency of a
particular dangerous condition to recur, he is charged with constructive notice of each specific

reoccurrence of that condition. Weisenthal v. Pickman, 153 A.D.2d 849 (2™ Dept. 1989).

Here, the affidavit of Mr. Greaves is sufficient to raise an issue of fact as to whether the
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superintendent had actual notice that there was a recurring problem with food and refuse on the
stairs. Plaintiff’s testimony also raises an issue of fact as to whether the dimly lit staircase
contributed to his inability to see the slippcry substance on the landing. Defendants’ proof that
plaintiff fell because he had been drinking and that the superintendent checked and cleaned the
staircase twice daily merely raises issues of fact that cannot be resolved in summary fashion.

While defendant objccts to the submission of Mr. Greaves affidavit because he was never
deposed, defendant was made aware that Mr. Greaves was a witness to the accident when
plaintiff was deposed on February 26, 2007. Defendant could have noticed Mr. Greaves’
deposition and chose not to do so when he failed to appear in response to plaintiff’s subpoena,
well before the note of issue was filed. In these circumstances, plaintiff is not precluded from
submitting Mr. Greaves’ affidavit in opposition to the motion for summary judgment. See, Parra
v. 167 Allison Meat Corp., 7 AD.3d 451 (1% Dept. 2004). Capraro v. Staten Island Univ. Hosp.,
245 A.D.2d 256 (2™ Dept. 1997), cited by defendant, is inapposite. In Capraro, the Court held
that the plaintiff’s affidavit was insufficient to raise an issue of fact because it contradicted
admissions she made during her deposition. In this case, the affidavit of Mr. Greaves does not
contradict previous admissions by plaintiff. Accordingly, it is

ORDERED that defendant Memadet Realty Corp.’s motion for summary judgment is

denied; and it is further
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ORDERED that the parties are directed appear for a pre-trial confercnce on March 20,

2008, at 9:30 a.m., in Part 54, Room 1227, of the Courthousc located at 111 Centre St., New
York, NY,

Dated: March 3, 2008
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