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Plaintiffs, 

- a g a i n s t  - 

J U A N  P E I W O  BASSO, 

October 

P 1  

25,  

. a i n t i f f s  s 

2007, and 

eek an orde r  

restoring th 

va 

.is 

cating 

a c t i o n  
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plaintiffs, John P. Gleason, Esq., asserts in his affirmation 

t h a t  he did n o t  receive w r i t t e n  o r  o r a l  notice f r o m  t h e  c o u r t  

that a c o n f e r e n c e  was scheduled f o r  October 15,  2007,  nor  was he 

n o t i f i e d  by  the c o u r t  service to which his firm subscribes, 

United Lawyers Service. On October 11, 2007, when defense 

counsel ,  Barry M. Traub, E s q . ,  telephoned him t o  discuss i s s u e s  

p e r t a i - n i n g  t o  d i s c o v e r y ,  Traub d i d  no t  mention the then-upcoming 

conference.  Moreover, on October 12, 2 ~ 0 7 ,  plalnrifrs Tiled 

their  no te  of issue and statement of readiness. 

On the day of the conference,  Traub called Gleason's 

o f f i c e  to say he was running late. A not-yet-admitted f i r s t - y e a r  

associate t o o k  Traub's call. He t o l d  Traub  that Gleason was at a 

meeting, but "would presumably head t o  the conference." The 

a s s o c i a t e  contacted t h e  c o u r t  to deLermine the s t a t u s  of the 

conference, and learned t h a t  the complaint was dismissed. 

As to the merits, MI. Gleason asserts t h a t  this a c t i o n  

is r e l a t ed  to the Donnybrook Action, in which plaintiffs there 

obtained a judgment against the defendant here. Moreover, the 

Cayman Island authorities have appointed a liquidator for- TCH, 

and, in the course of t h e  dissolution proceeding, have uncovered 

a set of double books that defendant and h i s  family maintained to 

conceal h i s  fraud from the Cayman Island authorities and the 

embezzlement of p l a i n t i f f s '  f u n d s .  

In opposition, defense counsel challenge3 the excuse, 
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stating that as an associate from Mr. Gleason's firm a t t e n d e d  the 

June 25,  2007 p r e l i m i n a r y  conference, t h e  date  f o r  the compliance 

conference provided for i n  t h e  preliminary conference order was 

known. (Trauh  A f f . ,  Ex. B ) .  On the merits, M r .  Traub contends 

t h a t  t h e  allegations pertain to TCS, not defendant, and that 

defendant  always acted in the best interests of his clients. 

Defendant  also relies on a s t a y  arising from a 

proceeding under chapter 15 of the unlted states Bankruptcy Code, 

In re T r a d e  and Commerce B a n k  (In L i q u i d a t i o n ) ,  pending i n  the 

Southern District  of New York ( 0 5 - 6 0 2 7 9 ) .  I f  t h i s  a c t i o n  were 

stayed by v i r t u e  of t h a t  one--whjch does no t  appear t o  be the 

case--the argument supports granting t h e  motion. 

Plaintiffs' attorney's failure to appear at the 

conference amounted t o  law office f a i l u r e  which can constitute a 

reasonable excuse (Harwood v. C h a l i h a ,  291 AD2d 2 3 4 ,  234 [lfit 

Dept 2 0 0 2 1 ) .  The circumstances t he re  are similar t o  t h o s e  h e r e .  

Moreover, a n  associate's inexperience, l ead inq  to a non-willtul 

default, can constitutc law office f a i l u r e ,  and a reasonable 

excuse for t h e  default (Rarnos v. Dr. M a r t i n  Luther K i n g ,  J r .  

Health Ctr., 2 8 2  A D 2 d  201 [I" Dept 20011). 

P l a i n t i f f s  have t h e  better argument here. The motion 

is gran ted ,  ' nu t  J am conditioning the relief sought upon t h e  

payment of costs in the amount of $300  by counsel for plaintiffs 

to defense counsel (see Bodden v. Penn-Attransco Gorp.,  2 0  A D 3 d  
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334 [lst Dept Z O O S ] ) ,  because L e  prelimin ry conference order  

establishes t h a t  p l a i n t - i f f  had n o t i c e  of the scheduled 

conference.  

Finally, Defendant's argument t h a t  the motion should 

not be, granted because defendant s h o u l d  not be required to defend  

this a c t i o n  in New York in that the acts complained of occurred 

elsewhere is w i t h o u t  merit. This a c t i o n  was co>mmenced in 2 0 0 5 ,  

and defendant has not sought relief on this ground. 

makes o t h e r  c o n t e n t i o n s  pertaining to discovery t k a t  are not 

uefendant  

germane to this motion. 

Accordingly, it is 

ORDERED that the motion b y  plaintiffs for a n  order  

vacating the order entered October 15, 2007,  and restoring this 

action Y-o the calendar is granted,  conditioned upon the payment 

of costs in t h e  amount of $300 by counsel for plaintiffs to 

defense counsel p r i o r  to t h e  conference set below, of w k i c h  

c o u r t e s y  copies to counsel of  t h i s  decision is n o t i c e ;  and it is 

f u r t h e r  

ORDERED that counsel shall appear for a pre-trial 

conference in Part 55, 60  C e n t r e  Street, Room 432, New York, N e w  

Y o r k ,  on April 7 ,  2008 at 2 PM. 
f 

Dated: March @' 2008 
L ENTER: 

[* 5 ]


