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- against - 

THE CITY OF NEW YORK and 
POLICE OFFICER M E N  GIAN, 

This court denied defcndants’ motion for summary judgmcnt and plaintiffs 
motion for partial summary judgment, by decision dated August 3,2007. Defendants 
now movc pursuant to CPLR 55222 1 (d), (c) to re-argue and re-new, stating that the 
court misapprehended certain matters of law and facts in deciding thc motion and, 
shortly after this court’s decision, the First Department decided Foley v. Cify ojNew 
Yor-k, (43 AD3d 702 [ 1’‘ Dcpt. 20071) which clarifics the law and is gerniane to this 
matter, Plaintiff opposes thc motions to re-argue and rc-ncw. 

Plaintiff brings this action for personal injurics he sustained whcn hc was shot 
in the leg by a fellow police officer, defendant P.O. Kien Gian (“Gian”), while thcy 
were both in the locker room of thc scvcnth precinct in thc County and Statc of Ncw 
York. The incident occurred on August 12, 2003 at approximately 1 1 :  15 pm, just 
before both officers were to attend roll call for their midnight tours of duty. 

The undisputed facts, as recounted in the court’s August, 2007 decision, arc that 
plaintiff was already dressed in his police uniforni and was talking to a fellow officer 
when Gian walked in and proceeded to his locker to change into uniform. Gian had 
previously taken his Sig Saucr 9nim scnii automatic wcapon out of his storage locker 
to bc inventoried. On the date of the incident, Gian was holding the gun, i t  discharged 
and the bullet shattered plaintiffs femur bonc. 

Plaintiff states that, at thc point of the shooting, Gian “callcd out my name, and 
he had the gun pointing at me, and a round went off.” Plaintiff rccalls not bcing 
awarc that he was shot until his leg collapsed beneath him. Gian states that he was 
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moving thc gun to his storage locker when i t  went off. He docs not rccall pulling the 
trigger, but concedes he must have. 

Plaintiff has brought a cause of action for coininon law negligence, and two 
causes of action pursuant to Gcncral Municipal Law $ 2052,  onc prcdicated on 
violations of Pcnal Law and one predicated on a violation of Labor Law. The Court 
now grants defendants’ motion to re-argue. 

The proponent of a motion for summary judgment must makc a prima facie 
showing of entitlemcrit to judgment as a mattcr of law. That party must produce 
sufficient evidence in admissiblc form to climinatc any material issue of fact from thc 
casc. Whcrc the proponent niakcs such a showing, thc burden shifts to the party 
opposing the motion to dcmonstrate by admissible evidence that a factual issue 
remains rcquiring the trier of fact to determine the issue. Thc affirmation of counsel 
alone is not sufficient to satisfy this requirement. ( Zirckertiiati v, City oj’New York, 49 
N.Y.2d 557 [ 19801). In addition, bald, conclusory allcgations, even ifbelicvable, arc 
not enough. (Ehrlicli v. Atiiet-icati Motiitiger Greetilioitse Mfg. Cory., 26 N.Y.2d 255 
[ 19701). ( Edisori Stow Corp. v. 421id Street Developtiietit Corp., I45 A.D.2d 249, 
25 1-252 [ I  st Dcpt. 19891). 

Defendants assert that thcy arc cntitlcd to summary judgment becausc plaintiff 
is precludcd from bringing a common law ncgligcncc causc of action by thc 
“firefighter’s rule,” which statcs 

Where some act takcn in furtherance of a specific policc or 
firefighter function cxposes the plaintiff to a hcightcncd risk of 
sustaining the particular injury, he or she may not recovcr 
damagcs for conimon law negligcnce. (Zmglii v. Niagara 
Frotitier Tt-atisp. Cotiitii ‘ t i ,  85 NY2d 423[ 19951). 

Plaintiff maintains that he may not be denied common law recovery in a 
situation where he was mcrely present in a locker room talking to a fellow officer. He 
statcs that his particular circumstance is an exception to thc "firefighters' rule” 
because, at the tinic of the incident, he was not performing specific duties that 
increased his risk of being shot but rathcr his being in the locker room merely 
furnished the occasion for his injury. However, thc injurcd plaintiff was cxposcd to 
a particular darigcr that policc officcrs facc as part of their dutics as hc was in the 
prccinct locker room where guns are routinely stored. Gian, like all othcr officers, had 
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been required to prcscnt his guns to the Sergeant for annual gun inspection. 
Thereafter, Gian was returning his guns to his storage locker. This act, which officers 
undertake in perforniance of their duty, “place the injured plaintiff at increased risk 
for this accident to happen,” (Olseri v. City ojNew York, 233 AD2d 488 [2nd Dept. 
19961). Additionally, while General Obligations Law tj I I - 106 permits policc officers 
a cause of action where they are injured by another’s ncgligence, (Grogm v. Cily of 
New York, et ul., 259 AD2d 240 [ I ”  Dept. 19991) it does not “expand . . .the existing 
liability of an employcr or co-employee at common law . . . for injurics or death 
sustained in the line of duty by any policc officer . . , * ”  (Gcncral Obligations Law $ 
I 1-106(2)). “Thus the statute specifically prccludcs the assertion of a common law 
negligence cause of action against the employee’s municipal employer.” ( G r o g a ~  v. 
Cily OfNew York, siipra, at 242).Therefore, plaintiffs coiiiiiion law ncgligence cause 
of action against City must be disniisscd. 

Plaintiffs other two causes of action are based upon an cxception to the 
"firefighters' rulc,” Gcneral Municipal Law (GML) 0 205-e which crcatcs a cause of 
action in the event of any accident causing injury as a rcsult of the negligencc of a 
pcrson failing to comply with any statutes or rules of any federal, state or city 
govcrnnient or that of their dcpartnicnts and bureaus. (See, GML lj 205-e; Williams 
v. Ciry oj’New York, 2 NY3d 352  [2004]). Additionally, General Obligations Law 
(GOL) $ 1  1-106 permits police offccrs to bring tort claims for niany injuries that 
occur in the linc of duty. (See, GOL 0 1 1 - 106; Williariis v. City of N w  York, szcp-u). 

Violations of Penal Law sections that prohibit specific acts are proper 
prcdicatcs for liability undcr GML 5 205-e. (Williatm v. City, siipru, at 365). Plaintiff 
argues that his un-rebutted tcstiinony and the record establishcs that, as a matter of 
law, Gian violatcd Pcnal Law $ $  120.25, 120.20, 120.05(4) and 120.00(2),(3). 
Defendants assert that there is no compelling evidence hcrc “demonstrating a matcrial 
question of fact as to whether the conduct was criminal . . .” (Id.  at 367 ) and this 
cause of action niust be dismissed. 

The record establishes that this incident was investigated by thc District 
Attorney’s Office and no criminal charges were brought against Gian. “[Wlhere no 
criminal charges have been brought against a scction 205-e defendant, a rebuttable 
presumption exists that the Penal Law has not bcen violated. A defendant who has not 
bccii charged with a crinic is entitled to summaryjudgnient on a section 205-e claim 
predicated on the Penal Law where a reasonable view of the evidence supports the 
conclusion that no prohibitcd conduct took place , , .,” ( I d  at 366).It is plaintiffs 
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burden to producc “compelling evidcncc dcmonstrating a material question of fact as 
to whether the conduct was criminal , . ..” ( ld .  at 367). Moreovcr, this burden is 
“substantial” where, as here, thcrc is no prosecution or conviction for provisions of 
thc law which, to havc bcen violated, rcquirc proof beyond a rcasonablc doubt. (ld.  
at 365-66). 

Plaintiff‘statcs that his “compelling evidcncc” is Gian’s testimony: 

Q: Did you point the gun in any particular direction before i t  discharged‘? 
A: It got to be pointed toward him.  I mean, I don’t remember, but thc gun 
had to be pointcd that way. 
. . .  
Q: Did you actually squeezc thc triggcr when i t  dischargcd‘? 
A: I must havc. I don’t recall, but. 

At the 50-h hearing and in his deposition tcstiniony regarding the shooting, 
plaintiff states: 

Police officer Gian called out my namc, hc said “Vinny,” had the 
gun pointed at me and shot. 
. . .  
[Gian] just called out my name, and he had thc gun pointing at mc, and 
a round wcnt off. 

Upon rcconsideration, the court finds that neither Gian’s nor plaintiffs 
testimony is sufficicntly compelling cvidence to meet plaintiffs substantial burden 
to providc “proof that the fcllow officer acted with the requisite intent to constitute 
any violation of thc Penal Law.” ( Wurrerr v. Cify of New Y m k ,  16 AD3d 49 1 [2“d Dept. 
20051). Moreover, notwithstanding his curriculum vitae, the court’s fornier reliancc 
on plaintiffs cxpert was unwarranted. He is not a ballistics expert and apparently 
has no grcatcr cxpertise in fircanns training or the law than any other rctired Police 
Scrgeant which would permit h im to opine that Gian’s actions were legally reckless. 

Plaintiff‘s rcliance on People v.  Licitra ( 47 NY2d 554 [ 1979]), as being 
factually “almost identical to .  . . this case” is also unavailing. The parties in Licitra, 
sirprn, were civilians, not Police Officers or City employees in their placc of business. 
The dcfcndant in that case was chargcd with a crime, indicted and thc tcstimony at 
trial regarding the fircarm in question was given by a ballistics expert. Such is not the 
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case here. Lastly, with rcspcct to the Penal Law predicates for GML$205-e, the court’s 
imprudent USC of the phrase “gun play” should not interject into this proceeding any 
such scenario, or issuc of fact as i t  was not argued by plaintiff in either his original 
motion or in his opposition here, 

Gcncral Obligations Law tj 1 1-106 perniits police officers a cause of action 
whcre they are injured by another’s negligencc, (GI-ogari v. City OJ‘NL‘MJ York, el ul., 
259 AD2d 240 [ I ”  Dcpt. 19991) but i t  docs not “expand , , . the existing liability of 
an cniploycr or co-cmployec . . . under sections two hundrcd fivc-a and two hundrcd 
five-e of thc general municipal law for injurics or dcath sustaincd in the line of duty 
by any police officer. . ..” (General Obligations Law 8 I 1-106(2); (GI-oguti v. City of 
New York, et ul., sirpra). 

Evcn affording the plaintiff every inference that niay be drawn from thc facts, 
plaintiffs position that the Penal Law has bccn violatcd is spcculativc and conclusory 
(Williatiis v. Ciry of New York,  supra, at 367). Here, both plaintiff and Gian testified 
that they had a cordial relationship, had partnered together on occasion and had 
socialized outside of work a few times. Where a “reasonablc vicw of tlic cvidcnce 
supports the conclusion” that no criminal conduct took placc, dcfcndant is cntitlcd to 
summary judgment. (Willianis v. City of New Yo,-k, szcpt-u, at 366). Plaintiff has not 
met his burden of providing any proof that Gian violatcd thc Pcnal Law and the G M L  
9 205-e cause of action prcdicatcd on Pcnal Law statutes must be dismissed. 

Plaintifrs second GML 9205-e cause of action is prcdicatcd on Labor Law Ij 
27-a and Scction 204-08 of thc Ncw York City Patrolman’s Guide. G M L  $205-e is 
to bc rcad expansively; but, plaintiff must show non-conipliancc with a “wcll 
developed body of law and regulation that imposcs clcar dutics.” (Gnlclpo v. Cily of 
New York, 95 NY2d 568, 574 [2000]). Dcfcndants note that “thc New York City 
Policc Dcpartnicnt Patrol Guidc is not part ofa duly cnactcd body of law or regulation 
that gives rise to civil liability under General Municipal Law 4 205-c.” ( I d . ,  at 575). 
Dcfcndants also argue that this cause of action must be dismisscd bccausc Labor Law 
tj 27-a cannot serve as a statutory prcdicate where a gun was discharged in a police 
locker room and plaintiff does not allege a physical or cnvironniental hazard. (Citing 
Will iUIl lS ,  srrpru). 

Labor Law @ 27-a, enactcd to provide the same protection for public sector 
employccs that OSHA (Occupational Safcty and Health Administration) provides for 
privatc sector employees, governs environmental hazards in thc workplace. I t  requires 
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an employcr to promulgate and implcnicnt workplace safety standards. (29 USCA 4 
65 I ; 12 NYCRR 800.3). In Williatris, sirpr-a, the court held that Labor Law 5 27-a 
“does not cover the spccial risks faced by police officers because of thc nature of 
police work , . , [and] policc supervisors must decide, among other things, how police 
officcrs should use and storc thcir weapons . . ..,’ (Id. at 368). In his July 23, 2007 
reply mcmorandurn of law, plaintiff statcs that Williatiis, sirpr-a, is inapplicable with 
respect to his Labor Law 4 27-a claim because his case “is bascd entirely upon the 
reckless use and handling o f  a loaded handgun which made plaintiffs workplace 
conipletely unsafe.” As plaintiffs allcgation is directed at Officer Gian rather than 
thc City’s responsibility to provide a healthful workplacc, his GML $205-c cause of 
action, predicated 011 Labor Law $ 27-a, nust bc dismissed. The court 
misapprehended the law with respect to the “firefighters’ rulc” and G M L  $ 205-c in 
i ts  decision dated August 3,  2007. Upon re-argument, it is clear that defendants’ 
motion for summary judgment must bc grantcd. Wherefore, i t  is hcrcby 

ORDERED that dcfcndants’ niotion to re-argue is granted; and it is further 

ORDERED that dcfcndants’ niotion for summary judgnicnt disniissing all 
claims is granted, and the Clerk is dircctcd to enter judgment in favor of defendants; 
and it is further 

ORDERED that plaintiffs niotion for partial summary judgment is denied. 

All other relief rcquested is denied, This constitutes the decision and ordcr of 
the court. 

DATED: March 7, 2008 
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