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JENNIk’ER SCHUMEII, also known as 
JENNIFER SCI IUMER FARBEK, 

MEMORAND1 JM DECISION 

I n  his action for Icgd fees plaintiff Franklin, Weinrib, RuddelJ Rr Vassallo, P.C. 

(“plaintiff and/or “the firni”) seeks a11 order granting suriiniary judgmcnl in thc amount of 

$84,806.80 on the sccond cause of action lor account stated, againsl def‘ciid;uit Jcnnifcr Schumcr, 

also kiiowii ;is .lennii‘er Schuriicr Farbcr (“del‘eiidaiit”) pursuant to C‘I’LII 32 12. Plaintifi’s 

motion is prcdicated upon thc statement ol‘ an account bctwcen plaiiitifY arid defcndatil and 

defendant’s contiiiucd use of plaintiil’s serviccs after del‘endant rcceivcd and acccpted itcniized 

invoices and promiscd, both in writing aid orally to pay the charges out of‘the sale ol‘the 

procceds ol‘ her former rnarital residcnce. 

Defendant opposes said motion and argues that shc made ;I timcly objection concerning 

thc legal scrviccs provided by plainliff. Dcl‘eidant also points out that plaintiff” motion does not 

address her counterclaim for malpractice. 
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R n c k ~ r u  uiid 

According to the afiirmation of John A. Vassallo (“Vassal lo”), a member of the plainliff 

law ljrrn, 011 o r  about October 26, 2004 tlie parlics entered into tl written Kelainer Agreement 

(“Rctaiiier Agrcerncnt”), pursuant to which defendant retained plaintiff to represent dcfendant in 

coimection will1 defendant’s marital disputes and ancil lary matters relating thereto (“undcrlying 

action”). Tlic Rctaincr Agrecmcnt provided that defendant pay plaintiff a11 initial retainer of 

$15,UOO.O0, which was to bc credited against plailitil‘?s norinal cliargcs “as they may change 

from time lo time.” ‘Thc Rctaincr Agrcerncnt then lislcd l~oirrly rates for Vassallo, his pai-tncr 

Richard Abrams, Joseph Donahue who is Of Counsel to the firm, and Karen l’latl who works as a 

paralcgal for the firm. ‘I’he hourly rales were listed as $550.00, $475.00, $400.00 and $1 50.00, 

respectively. 

The Retainer Agreement filrthcr providcd thal plaintiff may seek a ikc allowancc against 

defcndanl’s husband on bchdf of the defendant i n  the underlying action, but that such an 

allowance rnay be denjcd and “in any event is not likcly to cover our fee in full; thcrefore ynir 

will be rcsponsihle for the fidl payment of plaintifYs charges.” l’he Retainer Agrecmeiit 

provided that the plaintiff would scnd delkndant statcrnents at least every 60 days in order that 

defcndant would be kept informcd conccrning the status of defendant’s account with thc iirm and 

that deli-ndant wt)uld be billed monthly oncc 11ic retaincr was carncd in full. ‘I’hc Rctaiiicr 

Agrcement added that such bi I Is were “payable upon rccejpt” unless deferidan 1 was advised lo the 

contrary and that defcndant had tlic right to bc providcd with copies of a1 I correspondence and 

Icgal docuntents relaling to defendant’s case. 
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‘1‘11~ Retainer Agreeiiient was amended by letter (311 February 2, 2005 (“Amended 

Agrcemcnt”). ‘I’hc Amelided Agreement stated in part that another attorney, 1101 riaiiicd in the 

Ketainer Agreeriicnl, woulcl also assist Vassallo, Richard Abrams, Joseph Donahuc and Karcri 

Plait in providing services on behall‘ ol’the d e h d a n i .  An additional a i i ienhcnt  was made to 

the Ketainer Agrecnicnt i n  a lettcr also dated February 2, 2005 (“Sccoiid Amcndcd Agreeiiienl”), 

giving notice that Karcn I’latt, the paralegal, was out on riiaternily leave and that ICai Schwartz 

would be working cui defendant’s case in her absence. 

f’1uinlifj”s .. Conlentions 

Plaintif1 contcnds that the finii, pursuant lo IWaincr Agrcemcnt, furnished defendant 

with monthly invoices "detailing all of our services and disburscmcnts on tier bchalf.” Plaintif1 

claims to have performed extensive scrvices for defendant. 111 support its motion for summary 

judgmcnt, Vassallo afiiriiis that: 

Our services were extensive for a number of reasons, among ihcm: the unusual animosity 
between dcfendant and her now former husband; defendant’s insisleiice that her husband 
had an owncrship intercst in the company by which hc was cmploycd, which he did not; 
the uncertainty conccrning the iticonic of defendant’s former Iiusband whom, she insisted, 
rcceived cash kickbacks l‘roiii thc companics with which his cmployer did busiiicss and 
by rcascm of his use of his credit cards paid by employer; by rcason of litigation bctwcen 
dcfendant’s fornier husband and his employer, who claimed that he had sct lip a 
competing business after he was Gred for abusing his crcdit card privileges, among other 
things; and by rcason of his non-compliance with court orders concerning slipport and 
other issues. 

Plaintiff contends tliat not only did defendant reccivc arid accept withoul complaint the inoritlily 

invoiccs, “shc made payments on [sic] account, called upon lis to perhrm additional serviccs and 

promised to pay thc balance rciiiainiiig out of the sale procecds of her former marital residence, 

title to which was granted under thc t e r m  ol‘lier divorce settleiiient.” 
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Plaintiff‘conlends that dekndant proniised to pay the invoiccs both orally and in writing. 

Plaintilfprovidcd a copy of an ciiiail datcd May 23, 2006 (L‘May 23, 2006 email”) scril by 

dcfcndant which states i n  part: 

I plan on paying your firm with the proceeds oIthe sale of my  apartmcnl. It was to my 
complete understanding many iiioiiths ago at  our last niectirig that this would be thc only 
way for me to pay your lcgal f‘ees. My apartment will be sold aftcr trial, or sooii aller we 
reach a seltlcnieiit agrecment. I will haiid dcliver a chcck to you of 10,000.00 tomorrow. 

PlaintiiTalso provided einails scnl to Vassallo during lhc period of .July 23, 2007 through 

Septcinbcr 7, 2007 (“apaitnierit salc emails”), in which dcferldant kcpt l i i r i i  posted on 

devclopnients related to the sale of the apai-tment. Plaintiff contcnds that as latc as Ociobcr 13, 

2007, del‘cndaiit called 011 the ijrm to perfonn additional services primarily to handle her formcr 

husband’s noli-compliaiicc with certain aspects of their settlcnient. 

t k f endmts  Opposition 

Defendant argues that “sonic minimal level oldctail is required in lcgal bills in  order to 

justify the right to fccs for services allegedly rendered.” Upon examination of the bills at issue, it 

is clcar that such bills “fall short of the detail required” to justify the attorney’s fees rind should 

tlicreforc be denied. 

With respect to “340 phone calls identified in thc invoices” defendant argues that the 

phone calls are Luiifoniily described in thc invoices as “‘l’clephone Client” with no indication as 

l o  what the phone call was about. Defciidaiit adds that thc phonc calls to other parties also fail to 

provide any indication as to the subject matter of h e  calls. 
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Delkndaiit also argues that the “2 13 invoice billing entries” for conlercnces betwccii 

attorneys at plaiiitiil‘ law firm simply state “Coiifcrcnce JAV” or “Conlkrencc ICAA” and that 

tlicse descriptioiis provide no indication as to what these conferences were about. 

Defendant points out that the bills include sonic 48 eiitrics which arc described with 

notations I ike “Review File” and “Review C?lients Documcnls.” Defendant argucs [hat plai ntifl‘ 

made no effort to describe why it was necessary for the lilc to be “revicwcd” at tlint parlicular 

point. 

Plaintill’s bills also include sonic “ I  03 entries for letters to delkndaiit or to a third party, 

and 52 ciiiails to dcfcndanl.” Defendant adds that the description said iiotliiiig Inore than “Lettcr 

Cliciit” and shed no light on thc reason of the letter. 

Furlher the invoices refcrence some 14 eiitrics describcd as “Misccllaneous” and aiiothcr 

14 eiitrics described as “Preparc Memorandum.” Dcfcndaril argucs there is no basis for 

detcrmining to what these tasks relkr, 

Dcfcndanl coiitciids that a substantial porliori of the erilries in  plaintiff’s iwuices 

describe vague services which courts have routinely found l o  be iion-compensable. Given the 

degree to which plaintiff departed from iiorrnal billing practiccs and the fact that the 

overwhelming imjori ty of ciitrics [ail to remotely present tlic information reyuircd, clefendant 

respectfully subriiits that plaintifi7s rcquest for legal fccs should he reduced across thc board by 

50% pursuant to casc law. 

According to defendant, she complained and raised questions about plaintiffs invoiccs 

both in oral conversations and in writing. Defendant conlends that she questioned the nature of 

the services being performed, tlic nuiiicrous attonicys involved in her case (which sllc alleges Icd 

5 

[* 6 ]



to redundant work and charges), and the yualiiy of the work provided. I n  suppor-l, defendant 

provides an criiail li*om Vassallo dated May 16, 2006 (“Vassrtllo’s cniail”), in which hc statccl: 

It seeiiis clear that your recent activitics and emails are designed to makc a casc for 
noiipayIiiciit or o ~ i r  charges. IIyou are dissatisficd or plan to pursue such a strategy, I 
need to know that irnrncdiatcly in order that I cu i  make a motion for leave to withdraw as 
your altoiiicy atid i n  order that you may relaiii sorneoiic in whom you will have 
confidence. 

Defciidanl contends that she never waived her right to raise the questions and issues she raised 

about plaintifrs billing practices and conduct. 

Ilei‘endant argucs that the court must detcrriiine whelher the lurnover of attoriicys 

representing the defendant led to duplicalion of el‘forts and gross iiicfficicncies in plaintifi’s 

reprcscntaticon o l  defendant which would require II reduction of‘ plaiiitilTs fees. 

Pluintiffi- Reply 

According lo plaintiff, it is undisputed that del‘eiidanl rcccived cvery monthly invoice and 

that those iiivoices dcscribcd every service performed on her behalf. That dekiidant’s Rctaiiicr 

Agreement requircd that she raise timcly objcctioiis lo thc invoiccs and consistent with the 

agrcement she reccived copies of every letter written or reccived on her behalf. Plaintiff poiiits 

out that dekndanl docs not claini that she raised any spccific qucstioiis as to any spccific: charges 

described in the invoices arid lhat she promised to pay the balance out ofthe sale proceeds of an 

apartment acquired in [he settlement of her inatrinioiiial dispute. Plaintiff argucs that the c a m  

rclied upon by thc del’cndant arc irrelevant, as llicy have to do with thc applications to courts 

Liiidcr federal statutcs. 

Plaintiff contends [hat del‘ciidant offers 110 details concerning any conversation or writtcii 

cotnmunicatioii in which she raiscd questions or objections to any of the spccilic cfiargcs detailed 

6 

[* 7 ]



in the invoiccs. As to tlic “nu~ncrous attorneys” involved iii lier case, not only did d e h d a n t  sign 

a Rctainer Agrecment acluiowledging tlic attorneys who would assist in her case, she had 

li.equent contact with cach of lhciii with respect to the millers 011 which they were working. 

Defccndunt’s asscrtion that she ob.jectcd lo the bills is contradicted by thc May 23, 2006 

ciiiail and !$ I0,OOO.OO check scrit the same day as wcll the apartnient sale cmails. Further, 

Vassallo claims that lic spokc lo defendant after the salc of thc apartment, a id  she assured him 

that her chccli would be forthconiing and that it liad simply “slipped her mind.” 

Plaiiitifl‘ argues that Vassallo’s cinail which purportedly addresses clefendant’s complaint 

had nothing to do with tlic contcnt of plaintifl’s invoices. Instead, .Vassallo’s email was written 

months before lhc financial issues in defendant’s case wcre scttled in July of 2006, and had to do 

with her lingering suspicions that hcr husband might have had an owncrship interest in the 

companies that employed him. Plaintiff furlllcr argucs that defendant's legal lecs escalated due 

to the cornplcxily of lhc underlying matrimonial action. 

As to the “approximately 192 phone calls to dcfeiidant” plaintiff claims that since those 

phone calls were with thc defendant she knew what they were about and if she had queslions 

coriceriiing thcni she should havc raised thcm at the time. As to crills with other parties, plaintiff 

claims that tlicse calls werc promptly reported dcfeiidant who was in daily contact with plaintilf, 

Additionally, lhc confcrcnccs among attoriloys in plaintiff law firm were essential so that 

lesser work could be &legated to iiiore .junior attortieys, PlaiiitifL contends that review of the 

documents was nccded to respond to the court conccrning a nioving alfidavit and that since 

tiefendant rcceivcd a copy of all documents she knew which documents plaintill‘ was rcviewing. 
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I;inally, invoices need not describc the content of “letters to defeiida~il or to a third party 

and 52 emails lo defendant” because it was defendant who reccivcd plaintiffs lutters and eiiiails 

pursuanl to the Relainer Agrecmcnt and she received copies uf all letters wriltcn on her behalf, 

Analvs is 

I o obtain sumrnary .judgment, llic movant iiiusl cslablisli its cause of action or dcfenst: 

sufliciently to wai-rant the court as a matter ol‘law in dircctjn~judgmcnt in its favor (CPLR 

321 2 1 b]), ‘This standard requires that the proponent o f a  niotioii h r  sumiiialy judgment makc a 

prima-fucie showing of ciititlenient to judgnient as a matter o l  law, by advancing sufficient 

“evidentiary proof in admissible ibrm” to dcmonstratc thc absence of m y  material issues of Iict 

(Winegrad v New Yvrk [Jniv. Med. Ck., 64 NY2d 85 1, 853 [1985]; Zuckerrnon v C‘ity of’Ncw 

York, 49 NY2d 557, 562 [1980]; Silvermitn v l’erlhindcr, 307 AD2d 230, 762 NYS2d 386 [lst  

Dept 20031; T~7017zcrs v I-Tolzherg, 300 AD2d I O ,  1 1 ,  751 NYS2d 433, 434 [lst Dept 20021). 

‘I’hus, the motion must he supported “by aflidavjt [from a person having knowledge of the facts], 

by a copy of thc plcadings and by olhcr available prool; such as depositions" (CPI,R 15 3212 Lbl). 

A party can prove a yrimix jiicitl entitlement to surnrnary judgment through the al‘frmalion of its 

attorney bascd upon docunicnlary evidence (Zarckermuz, sLprci; Prudmlial Scauritit.~ Iizc. v 

Rovcllo, 262 AD2d 1 72 [ 1 st Dcpt 1‘,9!q), 

Alternatively, to defeat a motion lor sumniaiy judgmcnt, the opposing party must show 

facicts siifiicient to require a trial of any issue of lbcl (CPLR $3212 [b]). Thus, wherc the 

propoilent of the motion niakcs a primirjhcitl showing of entitlenient to surninary judgment, thc 

burden shirts to the party opposing thc niolion to denlonstrate by adinissi blc evidence the 

existence o f a  faciual issue requiring a trial of the action, or lo tender ;in acceptable excuse for his 
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or  her failure to do so ( V w n u / f c  v Kenworth Ti-i4c.k Co., 68 NY2d 71 4, 7 17 [ 19861; Zuckerrnan v 

C'iiy of New York,, 49 NY2d [ 19991, sujwu at 560, 562; Forrest v Jcwish G ' d d  fbr the Blind, 309 

AD2d 546, 765 NYS2d 326 [ 1st Dept 2003]). 1,ikc the proponcrit of the motion, the piirty 

opposing the motion must set forth evidentiary proof in admissible form in support of his or her 

claim that material triable issucs of J'act exist ( % z I c ~ L ' I " I ~ ~ R ,  ,sziprcx at 562) .  Mere conclusions, 

exprcssioiis of hopc or Llnsubsta~ltiated allegations or assertioris are insufiicieiit (AIvord ~il'ld Lyw$i 

11 S'tewurdM. Mrrller Cotis/r. i.'o, 46 NY2d 276, 281-82, 413 NYS2d 309 [19781; Friedv flower 

& Gurdncr, 46 NY2d 765, 767, 41 3 NYS2d 650 11 9781; Plalzmrxn v Anicriccrn Totixlisrxtor C'o., 

45 NY2d 91 0, 912, 41 I NYS2d 230 [ 19781; Mnllad Consl. Ck)rp. v Counly Fed. Suv. d! Loun 

A,s.r.n., 32 NY2d 285, 290, 344 NYS2d 925 [1973]; I'Iunluntura v Penskc Truck Idecrsilig,, /nu., 

246 AD2d 347,668 NYS2d 157 [ 1 s t  Dcpt 19981). 

An accc~mt staled is an agreement bctwceii the partics to an account based upon prior 

transactions between tliern with respect to the correctness of the separatc itcms composing the 

account and the balaricc due, if any, in  favor of one party or the other (,we 1 N Y  Jur, Accoiuils 

and Accountiiig, $ 5  5-71. In thc case elan cxisting indebtedness, the agrcenicnt may bc implied 

;is well as cxpress (cf Gurnq, Beckcr & Bourne v Benderson Dev. Clo., 47 NY2d 995, mlg 62 

AD2d 1 165 [1979]). An agreement may be implied ii'a party recciving a statcmctit of account 

kceps i t  without objecting to it within a rcasoiiable tirnc, because the party receiving ~ h c  account 

is bound to cxaiiiinc the stateinent or to procure someone to cxuniiic it for him, and object iP he 

disputes its correctness (Peterson v ZBJSchrodtr H m k  & Trusl Co., 172 AD2d 165, 1 67, 567 

NYS2d 704, 705 L1 st [ k p t  1991]). Ifoiic admits it to be correct il becomes a stated account and 

is binding on both parties (Rodkinson v Iiaccker, 248 NY 480 [1928]). Uthe party reccivirig tho 
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account fails Io dispute its corrcctncss or coinplctencss, that party will by it silcnce is deemed to 

haw acquiesced and be bound by it as an account statcd, unless fraud, mistake or otlicr eyuitablc 

considerations are sliown (l'ckr,son v IBJ LSchrodcjr Hank & Trust Co, 172 AD2d 165, 167 [lst 

Dept I991 1j. An agrcemciit may also be iniplicd i f the dcblor makes partial paymcnt. Thc 

partial payment is considcred acluiowledgment of the correctiicss of the account (I'~7rker C'hupin 

Flultau 13 Klimyl v Dcrelcn C'orp., 59 AD2d 375, 399 NYS2d 222 1lst Dcpt 19971 [where 

defeiidant made partial payment of an accounl, such payment constituted an rtcknowledgrnent of 

the validity ol'the bill, tliercby establishing il as an account slatcd]; Rik Shcrw A,ssoc. v Bronzini 

 shop.^, 22 AD2d 769, 253 NYS2d 5\16 [ ls t  Dcpt 19641). An  attorney may contracl with his client 

on the cost oi'his past or future services, of course, and an account stated may exist hctwecn 

thcm (Rodkinson v Hcwckcr, 248 N Y  480 [1928], supru at 485, 489; Purker Chrrpin Flutiau d 

KlirnpI v llaclen Corp1. 59 AD2d 375 [1997], suprcr]). 

It is well settled that where an account is made up and rendcred, the onc  who reccives it is 

bound to examine it, and, if the accounting is admitled as correct, it becomes a stated acwunt and 

is binding on both parties, the balance being thc debt which may be sued for and recovered by 

law (Rownman Chlin F r e u d  l,c.wi.~ Ai C o h n  v Nctimuri, 93 AI12d 745 [ 1 st Dept 19831 j. 

In tlic instanl action, plaintiil'has set for111 sulficient evidence establishing account stated. 

It undisputed that defcndant received and retained plaintill's invoices from Octobcr 3 I ,  2004 

Ihrough Scptember 30, 2007. Dcfendanl has not provided sufficiciit evidencc that she dispuled 

plaiiitili's invoices i n  a material way. Vassallo's einail on May 16, 2006, to which defcndant 

cites as evidcnce of her objection, was sent one and a half years aller she rcceived plainlift's 

invoices. Fwther, such cinail does not discuss any objection by defcndant as to the conleiit of the 
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invoices. ‘T‘hc court noles, h i t  although Vassallo’s May 16th email invites defendant to cxprcss 

any dissatisfaction with the lirrii’s services, tlic iicxt datcd rcsponse lri-orn the plaintiff indicates 

her uiiderstanding that shc would pay plaintifl‘s legal fees out of tlic salc of her aparhenl .  In 

such einail, del‘endant agrccs to hand dclivcr a chcck to plaintill for $ 1  0,000.00. According to 

plaintill’, that samc day, dcfcndant sent the check as parlial payment or1 her account. Morcovcr, 

challciiging [he invoices at this latc juncturc is not sui’tlcient to warrant a lirnely objection to an 

account stated (.see c.g. Shca & G‘oiild v Burr, 194 AD2d 369[ 1 st IIcptl993 I I tlic failurc lo oljjccl 

to ;I bill liir a pcriod of five iiionlhs suffices lo give rise to an account stated, cspccially in vicw of 

thc partial payment made]). Thus, deferidant is “bound by an account stated” (see Rosenmun 

Colin Ft-cund Lewis & C:.’nhcw v Ncwman, 93 AD2d 745 1.19831, ,sziprcr). Addilionally, there is 110 

evidence of any fraud, inistakc or other equitablc considcrations. Based 011 the above, plaintiff is 

enlilled to summary ,j udgment 011 the theory of account stated. 

Accordingly, il is hereby 

ORDERED that the motion by plaintiff Friinklin,Wciizrib, Rude11 & Vassallo, P.C. liir 

summary judgmcnt in the amount of~$84,8@6.8@ on ils second C ~ U S C  of action for account stated 

is grantcd with costs and disbursciiicnts to plaintiff as taxcd by the Clerk o l  lhe Courl upon the 

submission of an appropriak bill of‘costs; and it is further 

1 1  

[* 12 ]



ORI)ERED that the deliidant’s co~riiterclaiin for legal malpractice is severed; and it is 

hrthcr 

C)RDHRI<ll that upon prescntation of a copy of this order, the County Clerk is dirccted to 

issue a no fee index number- and thc Trial Support Oflicc shall issue a no lec RJI lor lhc severed 

countcrclaim, and a prcliminary coiifercnce on the scvered counterclaim shall hc hcld on April I(, 

2008, 2: 15 p.in.; and it is furlhcr 

ORL)ERb,D that pluintill~serve a copy ofthis ordcr with iiolicc of entry upon all partics 

within 20 days of entry. 

This constitutes the decision and order of thc Court. 

Datcd: March 5 ,  2008 
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