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AKUKN KAISMAN and  R I N A  KAISMAN, 
I N D E X  NO. 114829/2007 

P1 a i n t i f f s ,  
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Y A H A I W  HERNANDEZ, ESTHER HERARTE, DECISION and ORDER 
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Defendants. 

- _ _ _ _ _ _ _ _ - - I _ _ L _ _ _ _ _ - - _ - - _ _ - - - -  -_- _ _ _ _ _  

JANE s .  SOLOMON, L:r. 
%+~., 

Defendants Yahaira Herriande7., Esther i i e r a r < & a ?  r 

L J e n n i f e r  V. S tLern ( c o l l e c t j . v e l y ,  the "Mov ing  Defendants'') move 

unde r  CPLK 5 3211(a)(7) 

s ta t -e  a claim, O E  i n  the alternativc, 

w i t h  the. r e l a t e d  case pending befo re  this cour t  unde r  New York 

C o u n t y  Indcx No. 104989/2007 (the "Related Act ion" )  , Defendant  

D r r .  P a u l  B r i s s f l n  ("Rrisson") doe3 not. appea r  on t h i s  mot ion ,  and 

counsel for the Movi-nq Defendants argues t h a t  E m i l y  Deebs 

("Deebs") was I I ~ V ~ K  properly added as a defendant. P l a i n t i f - f s  

Dr. A r d e n  Kaisman ("Kaisman") and his wife Rina Kaisman oppose 

the motion, which is granted a3 f o l l o w s .  

to dismiss the Complaint for failure to 

Lo consolidate L h i s  matter 

Kaisman p r e v i o u s l y  operated a j o i n t  medical  p r a c t i c e  

with Brisson, and the t h r e e  Moving Defendants  worked in that 
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csffice. Tt .  i s  undisput .ed t h a t  Kaisman s e n t  t h e  Moving Defendan t s  

sexually suggestive crriail a t t a c h m e n t s ,  and t h a t  he enqaged in 

Other o r f i c e  bchavioJ-'  t h a t  h i s  o w n  counsel describes as " s t u p i d . "  

Whcn Brisson left his p r a c t i c e  w i t h  Kaisrnan, t h e  Moving 

Defendants a l l e y e .  t h a t  t h e y  left w i t h  hint s o l e l y  because of  the 

work environment Kaisman had created. They thcn s u e d  Kaisrnan in 

t h e  R e l a t e d  Action ior sex discr in- i i r la t ion ,  a s s a u l t ,  b a t t e r y  2nd 

intentional i n f l i c t i o n  of  emot iona l  distrcss. On February 1, 

2008, I granted  Kdisman's moti.on to dismiss t.he intentional 

i n f l i c t i o n  of emotional distress claim and the a s s a u l t  claim as 

to t w o  of the women, b u t  allowed the remainder of 1-he action to 

c o n t  i i i uc  . 

Kaisman e n t e r e d  h i s  name i n t o  the internet search e n g i n e s  t ioogle ,  

Yahoo! and MSN, and di.scovcred t h a t .  the l i n k s  to several 

pornograph ic  websites j -ncluded h i s  name ( the  "Internet S e a r c h  

R e s u l t : s " ) .  Kaismsn a l l e g e s  t h a t  prio1 to Lhat date, his name d i d  

not appear l i n k e d  to s u c h  websites and t ha t .  d e r e n d a n t s  caused h i s  

name to be 5 0  assoc ia t .ed .  On Octobcr  16, 3 0 0 7 ,  Kaisrnan 's  

a t t o r n e y  sent. a letter to the moving defendants '  counsel, 

s t a t i n g ,  in p a r t :  

A s s u m i n g  f o r  present. purposes ,  t h a t  
plaintiffs' [defer-idants in this matter] 
is w i t h o u t  any merit whatsoever, 
be t h a t ,  nevertheless, Part 130 Sanct . ions  a r e  

3ui  L 
it may well 
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unavailable t o  L)r- Kaisman, and it TTMY well be 
t h a t  he h a s  no v i a b l e  c1aj.m for libel, abuse 
or process, m a l i c i o u s  litigation, i n t e n t i o n a l  
i n f l i c t i o n  of emoti onal dis t - ress  or pr ima 
faci .e t o r t .  Howevcr, w h a t  t h e  enclosed 
Google search represents is a vile, vicious, 
r u t h 1  e s s ,  malicious and maybe c r i m i n a l  series 
o+ acts hav ing  a s  t . h e i r  objective complete 
ecoriornic des t  r-uctlion o f  D r  Kaisman‘s 
livelihood. 

The 1 e t t e r  also threatens actions a g a i n s t  t h e  Moving Defendan t s  

p u r s u a n t  to f ede ra l  law. 

On or arollnd N o v e m b C K  7, 2007, Kaisman and his wife 

commenced the  i ristant ac l - ion  alleging t h r e e  somewhat u n c l e a r  

causes of a c t i o n :  the fiIst a l l e g e s  intentional. infliction of 

emot, ional  distress based on defendants  a l l e g e d l y  c a u s  i.nq 

Kaisrnan’s riame t o  appear  i n  t h e  1nt.ernet.  Search Results; t h e  

second alleges damaqes for the i n t e n t i . o n a 1  “ p r o f e s s i o n a l  and 

occupational a s s a s s i n a t - i o n ”  based on such  a c t i o n s ;  and t h e  t h i  rd 

is a derivative cLaim from Kaisrrlan’ 5 w i f e  for loss O f  c o n s o r t i u m .  

P l a i n t i f f s ‘  o p p o s i t i o n  papers  clarify t . h a t  these c a u s e 3  of action 

a re  for i n t e n t i o n a l  j r i f l i c t i o n  of emot-ions d i u t r e s s  prcmived 

e x c l u s i v e l y  on d e f e n d a n t s  h a v i n g  caused Kaisman‘s name to be 

linked t o  por-noqraphy i n  t h e  I n t e r n e L  Search R e s u l t - s ;  p r i m a  f a c i e  

tort.; arid loss of c o n s o r t i u m .  On December 3 ,  2007, an Amended 

Complaint added B r - i s s o n  a s  a d e f e n d a n t ,  and a Second Amended 

Cornplaint d a t e d  December 21, 2007,  p u r p o r t s  to name Deebs as an 
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a d d i t i o n a l  t le iendant ,  h n t h  acting in conc:ert w i t h  t h e  Moving 

Defendants on the previously pleaded  causes of a c t i o n .  

Disaussion 

T a k i n g  t h e  f a c t s  alleged in the. Complaint as t r u e  and 

g iv . ing  p l a i n t i i f s  the b e n e f i t  of every favorable i n f e r e n c e ,  

Kai.sman has still f a i l e d  to p i c a d  a c l a i m  f o r  i n t . e n L i o n a 1  

inflj (.:I.ion of c!moi.innal distress. 

of " ! o ] n e  who by extreme and outrageous conduct intentionally or 

The claim requires a showing 

recklessly causes severe emotional dis t ress  to a n o t h e r . "  Howell 

v. New York POSL CO., 81 N.Y.2d 115, 121 (1993). Even assuming 

t h a t  d e f e n d a r l t s  somehow caused Kaisman's name to a p p e a r  in the 

Internet Search R e s u l t s ,  

pornographic images, sound and v i d e o  files as emaj 1 attachment-s 

c 0 n t r a d i c t . s  a findinq t h a t  he s u f f e r e d  severe emotional dist ress  

from l e a r n i n g  his name was l i n k e d  t.o pornography.  

Lke fact t h a t  he admits to :yending 

Kaisman a l s o  h a s  f a i l e d  to state a c1ai.m for p r i m a  

f a c i e  t o r t ,  which requires a showing of f o u r  elements: "(1) 

intentional i n f l i c t i o n  of harm, (2) c:ausing special damages, ( 3 )  

without e x c u s e  or justificaLion, (4) by an act or ser- ies  of acts 

t h a t  would otherwise be l a w f u l . ' '  Cur j ano  v. Sug;..zi, 63 N.Y.2d 

113, 117 (1904) ( i n t e r n a l  citations o m i t t e d ) .  Assuming, as 

p l a i n t i f f s  c l a i m ,  t h a t  L h i s  a c t i o n  was not brought ,  in retaliativn 

for t h c  Related Action, Kaisman w i . 1 1  not. be able to prove the 
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$50,000,000 in special damages b l i n d l y  asserted in the C o m p l a i n t .  

As with h i s  f i r s t  c a u s e  of action, the r a c t  t h a t  Kaisman sent h i s  

employees sexually expl. i .ci t  images by email prevents a finding 

t .hat  h i s  business prac t i ce  would somehow be damaged by having h i s  

n a m e  associated with pornograph ic  websites. Moreover, to t h e  

extent that this action was corrrnenced in response to the Related 

Act i -on ,  " N e w  Yor-k c o u r t s  have consistently r e rused  to allow 

r c t a l  i atory 1 a w s u i . t ~  based on pr ima f a c i e  t .o r t  predicated on the. 

malicious i n s l . i . t u t i o n  of a p r i o r  c i v i  1 action." CurianQ, 6 3  

N.Y.Zd at 118. 

T h e  third cause of action must be dismissed because t h e  

ot:her two c l a i m s  are dismissed, and "it: i.s well established that 

a spouse's action for loss ot consortium is d e r i v a t i v e ,  and n o t  

i ndependcn t  of \ .he  i n j u r e d  spouse's claim. If Younn v. R o h e r t g h w  

ContEols., 104 R.D.2d 8 4 ,  8 8  (3"' Dep't 1984). 

k ' i n a l l y ,  the court need riot address the .issue of 

whet-her Webs was p r o p e r l y  added as a d e f e n d a n t ,  and, upon 

searching t.he record, t h e  Complaint a l s u  i.s dismissed a s  to h e r  

and B r i s s o n .  Accordingly, it hereby  is 
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ORDERED thd t .  the motion to dismiss is granted, and upon 

s e a r c h i n g  the record, the Complaint is dismissed as to all 

defendan t s ,  arid the C l e r k  of the Court i s  d i r e c t e d  to enter 

jtidgrnerit accordingly with costs and disbursements to the Moving 

Defendants as t axed .  

Bated:  March 1%; ?008 

ENTER:  
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