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SUPREMF. COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: TAS PART 5%

_______________________________________ X
ARDEN KATSMAN and RINA KAISMAN,
INDEX NO. 114829/2007
Plaintiffs,
-against-
YAHATRA HERNANDEZ, ESTHER HERARTE, DECISION and ORDER
JENNIFER V. STERN, PAUIL BRISSCN MD
and FMTLY DEEBS, F/
Defendants. ( @
i} "’4@, D
, ﬁtp~ .c éb&
JANE 5. SOLOMON, J. kkc, ﬂqq
Cff‘r".\\f‘f

Defendants Yahaira Hernandez, Esther {9ra1teckﬁg\
Jennifer V. Stern (collectively, the “Moving Defendants”) move
under CPLR § 3211 (a)(7) to dismiss the Complaint for failure to
state a claim, or in the alternative, Lo consolidate this matter
with the related case pending before this court under New York
County Index No. 104988/2007 (the “Related Action”). Defendant
Pr. Paul Brisson (“Brisson”) does not appear on this motion, and
counsel for the Moving Defendants argues that Fmily Deebs
("Deebs”) was never properly added as a defendant. Plaintiffs
Dr. Arden Kaisman (“Kaisman”) and his wife Rina Kaisman oppose
the motion, which is granted as follows.

Kaisman previously operated a joint medical practice

with Brisson, and the three Moving Defendants worked in that
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office. Tt is undisputed that Kaisman scnt the Meving Defendants
sexually suyggestive cmail attachments, and that he engaged in
other office bechavior that his own counsel describes as “stupid.”
When Brisson left his practice with Kaisman, the Moving
Defendants allege that they left with him solely because of the
work environment Kaisman had created. They then sued Kaisman in
the Related Action for sex discrimination, assault, battery and
intentional infliction of emotlional distrcss. On February 1,
2008, I granted Kalsman’s motion to dismiss the intentional
infliction of emotional distress claim and the assault claim as
toc two of the women, but allowed the remainder of fthe action to
continue.

While that motion was subjudice, on October 12, 2007,
Kaisman entered his name into the internet search engines Google,
Yahoo! and MSN, and discovered that the links to several
pornographic websites included his name (the “Internet Search
Results”). Kalsman alleges that prior Lo Lhat date, his name did
not appear linked to such websites and that deflendants caused his
name to be s¢ associated. On October 16, 2007, Kaisman’s
attorney sent a letter to the moving defendants’ counsel,
stating, 1in part:

Assuming for present purposes, that

plaintiffs’ [defendants in this matter] suit

is without any merit whatsoever, it may well
be that, nevertheless, Part 130 Sanctions are
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unavailable to Dr Kaisman, and it may well be

that he has no viable claim for libel, abuse

or process, malicious litigation, intenticnal

infliction of emoticnal distress or prima

facie tort. However, what the enclosed

Google search represents is a vile, vicious,

ruthless, malicicus and maybe criminal series

ot acts having as their objective completec

economic destruction of Dr Kaisman’s

livelihood.

The letter also threatens actions against the Moving Defendants
pursuant to federal law.

On or around November 7, 2007, Kaisman and his wife
commenced the instant acl.ion alleging three somewhat unclear
causes of acticn: the first alleges intentional infliction of
emotional distress based on defendants allegedly causing
Kaisman’s name to appear in the Internet Search Results; the
second alleges damages for the intentional “professional and
occupational assassinaf.ion” based on such actions; and the third
is a derivative claim from Kaisman’s wife for loss of consortium.
Plaintiffs’ oppositicn papers clarify that these causes of action
are for intentional infliction of emotions distress premised
exclusively on defendants having caused Kaisman’s name to be
linked to pornography in the Internel Search Results; prima facie
tort; and loss of consortium. On December 3, 2007, an Amended

Complaint added Brisson as a defendant, and a Second Rmended

Complaint dated December 21, 2007, purports to name Deebs as an
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additicnal defendant, both acting in concert with the Moving
Defendants on the previocusly pleaded causes of action.
Discussion

Taking the facts alleged in the Complaint as true and
giving plaintiffs the benefit of every tavorable inference,
Kaisman has still failed to plecad a claim for intentional
infliction of emofional distress. The claim requires a showing
of "[olne who by extreme and outrageous conduct intentionally or
recklessly causes severe emotional distress to another.” Howell

v. New York Post Co., 81 N.Y.2d 115, 121 (1993). Even assuming

that defendants somehow caused Kaisman’s name to appear in the
Internet Search Results, Lhe fact that he admits to sending
pornographic images, sound and video files as email attachments
contradicts a finding that he suffered severe emotional distress
from learning his name was linked to pornography.

Kaisman also has failed to state a claim for prima
facie tort, which reguires a showing of four elements: “(1)
intentional infliction of harm, (2) causing special damages, (3)
wilthout excuse or justification, (1) by an act or series of acts

that would otherwise be lawful.” Curiano v. Suozzi, 63 N.VY.2d

113, 117 (1884) (internal citations omitted)}. Assuming, as
pleintiffs claim, that Lhis action was nol brought in retaliation

for the Related Acticn, Kaisman will not be able to prove the
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$50,000,000 in special damages blindly asserted in the Complaint.
As with his first cause of action, the fact that Kaisman sent his
employees sexually explicit images by emall prevents a finding
that his business practice would somehow be damaged by having his
name associated with pornographic websites. Moreover, to the
extent that this actlion was commenced in response to the Related
Acticn, “New York courts have consistently reflused to allow
retaliatory lawsuits based on prima facie tort predicated on the
malicious institution of a prior civil action.” Curiang, 63
N.Y.Z2d at 118.

The third cause of action must be dismissed because the
other two claims are dismissed, and “it is well established that
a spouse’s action for loss of consortium is derivative, and not

independent of Lhe injured spouse’s claim.” Young v. Rohertshaw

Controls., 104 A.D.2d 84, 88 (3™ Dep’t 1984).

¥inally, the court need not address the issue of
whether Deebs was properly added as a defendant, and, upon
searching the record, the Complaint also is dismissed as to her

and Brisson. Accordingly, 1t hereby is
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ORDERED thatf the motion to dismiss 1s granted, and upon
searching the record, the Complaint is dismisscd as toc all
defendants, and the Clerk of the Court is directed to enter
Judgment accordingly wilh costs and disbursements to the Moving
Defendants as taxed.

Dated: March ‘97 2008
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