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PI ai n t j ffs , 
Tndcx No. : I 1 S702/06 

-ag ai n s t - 

Motions 001 and 002 are hereby consolidated for disposition. 

Dcfcndant orthodontist, Dr. Mark Bronsky, (Motion 002) and co-defcndant orthodontist, 

Di-. Jorge Matos, (Motion 001) movc for orders dismissing the lack of informed consent cause of 

action as to them. Motion 002 is onc day late and Motion 001 is four days late. In light of a lack 

of objcction from plaintiff’s counsel and in view of the dc minimus lateness, I shall entertain the 

nppl i cati ons, 

Bcrger who was in her early 30’s at the time in  issue had a right permanent upper canine 

tooth that had never emerged, and insteiid still had the right upper canine baby tooth. Berger’s 

childhoocl dentist had pi-eviously informed her that she could leave the baby tooth in  place or if 

shc w:iritcd slic could have orthodontic treatment to pull down the adult tooth, telling her that 

“plcnty 01‘ adults have h b y  tooth [sic].” Bel-gel- EB‘I‘ pp 109-1 10 Bel-ger then in about 1999 

came under the general dental care of co-dcfcndant Dr. David Zadick. At the time Berger was 

dlegedly satisficd will1 11ic way her tecth appeared and had no concenis about the baby tooth. Jd 

106: But see Brodsky EBT pp 34-35 Dr. Zrtdick informed Berger shortly after she began seeing 
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hiin thal the baby toolh woulcl not last forever, that she needed to consider pulling that toorh and 

[ha t  shc slioulcl see DI-. Rronsky to get his opinion aboui the situation. Id 107-108 

Bcrger- then w m  t to see Dr. Bronsky in July 2002, and he told her that she. should have 

brxccs I J U ~  on i n  ;~i attcmpt t o  pull down the impacted pcrrnanent canine, ii proccss that would 

d s o  involvc p d l i n ~  out thc baby tooth. Dr. Bronslcy claims that Bergcr was also given the 

option of h;iving [he haby tool h and impacted pcrrnanent tooth rernovcd and having braces piit on 

to mdce s p x e  for- i111 cvcnrLia1 irnplant, See Bronsky EET, pp 42-44; But see Berger EBT, pp 

132- 123 

Dr. Bronslcy, who did not recall Berger’s baby tooth being inobilc (Bronsky EBT, p 3 3 ,  

nnd who testified that “[tlhere are plenty of baby teeth that last an entire lifetime for the patient” 

(Id as), had no recollcction of discussing leaving the baby tooth i n  placc (Id 38). The consent 

(‘orrii which Dr. Bronsky ultimaiely had Berger sign on October 31, 2000 did not list doing 

notliing BS ;in option. Mcanwhile inilially Bergcr rejected the suggestion of braccs bccause she 

wiis concerned with tlic aesthetics in light of thc fact that she was still singlc and because of her 

job. Uitiniately Dr. Z d i c k  told Berger that he had spoken to Dr. Bronsky and that they “felt 

sti-ot~gly’~ that thc best course of treatrncnt was to have braces i n  an effort to bring down the 

i tnpacted tooth so that shc would have her natural tecth when she was 60. Berger EBT, p 120 

Bcrger iiltimately dccided to go ahead with thc plan to try to biing down her impacted 

permanent canine after i t  was dctcrmincd that the braces could initially be placed on the side of 

her teelh closcst to her tonsue so ;is to minimize the visibility of the braces. Dr. Bronsky worked 

out a payiiieni plan and installed braces on the lowcr teeth on October 31, 2000. On November 

27“’ co-dcfcndant Dr. Jor-ge Matos, who was employed by Dr. Bronsky, installcd braccs on 
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Rcrger’s upper- teeth. 01-lhodontic trcatment continued for about five years with Berger being 

seen cclually by Drs. Bronsky and Matos and on occasion by other orthodontists who evidently 

workcd fur Dr. Bronsky. See Uergcr EBT, pp  114-1 15 Dr. Matos tcstified that from his 

rccollcction the baby tooth w;ts nut mohilc and thnL he had no  opinion on how long such a tooth 

could stay i n  Bergcr’s rrtouth. Matos ERT, p 112 Dr. Bronsky testified that he worked together 

with Di-. Matos “011 this” (Rronsky ERT, p loti), that ‘‘[all1 of the films are always ordcred by 

niyself, 01- 3orge” (Id 112) and that hc and Malos confei-rcd “011 cvery patient, cvery day” (Id 

128). 

UltI tnately mother orthodontist in the office bccame concel-ncd that Berger, who initially 

presented to  Dr. Bronslcy with root blunting, was experiencing root rcsoiption, and trcatment was 

tcimimtcd i n  September 2005. Bei-gcr iiltimately lost several teeth and other uppcr teeth were at 

risk allcgedly ;is a rcsult 01‘ the orthodontic treaimcnt. She then commcnced this action against 

Drs. Bronsky, Zadick and Malos. 

Drs. M:itos and 13ronsky now scek summary judgment dismissing the lack of informed 

conscnt c m s e  of action. As movanls thcy havc the burden of prima facie establishing their 

entitlerncnt lo thc relicf sought. Dr. Bronsky’s expert’s (the expert’s name was provided to all 

counscl during oral argumcnt held via a conference call) affirmation is provided. The expert’s 

:M’ii-m:ition is wliolly bald ~ i ~ i c l  concliisory and is inadequate to prima f x i c  establish the adequacy 

of the consent given since i t  does not state what specil-ic risks, alteinativcs and bcnefits had to 

I 1  ;I ve Ixen ex pl ainecl. 

DI-. Matos’ counsel siinply asserts that Dr. Matos must be granled summary judgincnt 

hecause he was cntitlcd to rely on the fact t h a t  an informed consent was obtained by Dr. Bronsky, 

-3- 

[* 4 ]



riling Perm v Park Madison I,abs (212 AD2d 271, Iv. to app. den., 87 NY2d $96). However in 

th;it CBSC it  was establishecl that the healthcarc providers who stutcd thc medical procedure on 

one day which anothcr physician later completcd on another day had obtaincd a full and proper 

inl‘orrned coiisent lo the procedure. As noted i n  Pcrez (supra at 277) the sccond physician’s 

iclimcc on the consent obtained by the earlier medical provider “camc with the risk” that Ihe 

second piuvjder would bc licld liable for any  deficicncy in Ihe consent. Sincc Dr. Dronsky did 

no t  prima facic estahlish his cntitleinent to summary judgment neither has Dr-. Matos. 

In addition plnintifl”s expert opincd in his affidavit’ that cach of the movants was 

rcqirii-et1 to inform ncrger or thc option of doing nothing, which option the expert characterized 

;IS “(he bcltcr choice”, in light of thc paticnt’s lack of conccr-n with the aesthetics of retaining the 

txihy tooth and the risks that the orthodontic approach presented, which risks according to 

Hcrger, Dr. Br-onsky undercul by telling her that the orthodontic approach would work. See 

k i p +  EBT, p 123 In any regard, plaintiff’s expert also opincd that the risk that orthodontics 

might fail should have been but was not fully explained to thc patient because Dr. Bronsky 

;illc,qcdly clownplaycd the I-isk and told Berger that the orthodontic approach would work and that 

thc tooth would I x  pullcd down within 24 months. 

In light of the foregoing the motions arc denied. 

I:, :I tc cl ; 

Scttlc ol-del-. 

G O  CClltlC s tree( 
New York, N Y  

STAflLEl‘ sfiiia 
‘Dr. Bronsky’s attorney lakes issue with thc form of plaintiff’s expert’s “affinnation”. 

I-lowevcr- thc expert provicled ati affidavit, not an affirmation. 
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