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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 11

______________________________________________________ X
GEORGE PAVIA and ANTONIA PAVIA, DECISION AND ORDER
Plaintiffs,
-against- INDEX NO. 124625/02
JAMES COURT and MARLENE COURI,
Defendants.
_________________________________________________________ X
JAMES COURI,
Plainti(ls,
-against- INDEX,NO. 101709/03
18 EAST 73" STREET CORP., 18 EAST 73*” STREET /
CO., GEORGE PAVIA, ANTONIA PAVIA, JULIAN (
PAVIA , PHILLIPA PAVIA, JAY ITKOWITZ, ,/1//4/? QO
SHARI LASKOWITZ and ITKOWITZ & HARWOOD,.. 73 .

Defendants. L s

JOAN A, MADDEN, J.: ‘ ’1} ‘x
Delendant James Couri (“Couri™), who is pro se,' moves by order t@.é)ww causc for an
- ,‘ p

order (1) permitting him to bring an Articlc 78 proceeding and three plenary actions containing
allegations relating to the above captioned consolidated actions (hereinafter the prior Pavia/Couri
litigation), (2) clarifying or modifying this court’s order entcred on October 12, 2004 (“the
October 2004 order”) to allow Couri to proceed with claims allcged to have occurred after the
October 2004 order; and (3) clarifying or modifying this court’s October 2004 ordcr so as not to

include any claim that was precluded from being litigated by court orders dated January 30,2007

'Although he is pro se, Couri has cxtensive litigation cxperience representing himself and
has been mvolved in multiple law suits. His cxperience is evident from the manner in which he
has conducted this litigation, including the numerous motions he has made in thesc actions.
Couri’s wile, defendant Marlene Couri, has an attorney, Jon Paul Robbins, Esq. of McLaughlin
& Stern, LLP.

*While Couri refers to a February 23, 2007 decision and order, that is the datc the January
30, 2007 decision and order was entered.




[* 3]

and April 12, 2007. The City of New York, Department of Buildings, and individual employces
of the Department of Buildings (“together “the City defendants”™), George Pavia and Antonia
Pavia (together “the Pavias™) and Kenneth Gomez, Esq. (“Gomez”) who are variously named as
respondents and/or defendants in the proceeding and/or the three actions oppose the motion.
Background

The Pavias own a brownstone at 18 East 73" Street, New York, NY (the “Building™),
and reside there. Several small apartments in the brownstone are lcasced to non-family members,
including Apartment 3B (“the Apartment”) which the Pavias leased to Court pursuant to two-
year lease dated Scptember 27, 1996.

These consolidated actions arisc out of a disputc in which the Pavias sucd, inter alia, to

cject defendants Couri and his wife, Marlenc Couri ( together “the Couris”) on the grounds that

Couri cngaged in conduct constituting a nuisance.” The Pavias alleged, inter alia, as detailed

below, that Courl sent over 200 faxcs to George Pavia’s office falscly accusing him of immoral
and uncthical behavior, sent about 40-50 simular types of faxes dirccted at a tenant who lived
above Courl 1o the tenant’s various workplaces, and sent unfounded complaints and disparaging
letters to professional organizations about George Pavia and various attorncys involved in the
litigation.

Courl countered that the Pavias initiated the ejcctment action as retaliation for his
commencement of proceedings before New York State Division of Housing and Community
Renewal (“DHCR”) and sued the Pavias for claims based on breach of the warranty of

habitability, fraud in the inducement, and malicious prosccution. Specifically, Couri alleged,

*The Pavias also sucd for breach of the leasc alleging that Couri [ailed to comply with
lcase provisions requiring him to give the Pavias access to the Apartments for repairs (here in
connection with a water lcak) and to provide a sct of keys and the access code to the Apartment.
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inter alia, that the Pavias breached the warranty of habitability in connection with a glass
enclosed arca (hereinafler “the glass cnclosure”) which he claimed constituted a dangerous
condition; that the Pavias fraudulently induced him to enter into the lease based on
misreprescntations regarding the use of the glass enclosed area; and that George Pavia
maliciously prosccuted him when he had Court arrested for aggravated harassment and
harassment in conncction with numerous faxes and tclephone calls.

After a three week trial, on May 9, 2007, the jury rendered a verdict in favor of the
Pavias and against Couri. The jury found that Couri’s conduct constituted a nuisance, rejecting
Couri’s claim that the Pavias brought the action in retaliation for Couri’s initiation of the DHCR
procecding. The jury also found that Couri breached the lease in not providing the Pavias access
to the Apartment to repair a water leak and in not providing the Pavias with a sel of kcys and the
access code to the Apartment. As to Court’s claims, the jury found against Couri and for the
Pavias, determining that the Pavias did not breach the warranty of habitability, nor did the Pavias
commit fraud in the inducement in conncction with the Icase, nor did George Pavia maliciously
prosecute Couri in connection with Couri’s arrest for sending numecrous harassing letters by fax
to George Pavia and others and for making numecrous harassing telephone calls to the Pavias.

At trial, in support of their claims for nuisance, the Pavias prescnted evidence of conduct
directed at the Pavias and at a tenant who lcased the apartment abovc the Couris. This cvidence
indicated that sometime during 2000, the Pavias® relationship with the Couris deteriorated,* and
that Couri began a course of conduct which resulted in the commencement of this action seeking

his ¢jectment.

‘George Pavia claimed that the relationship deteriorated afier he refused to sell Couri the
Apartment or the Building, while Couri claimed it resulted from the DHCR proceedings he
initiated.




The Pavias testificd that Couri madc repeated and numecrous telephone calls to them of a
harassing nature, frequently as early as 6:00 am, made repeated and groundless complaints
regarding the Apartment, and engaged in conduct which interfcred with their quiet enjoyment of
their apartment. Most significantly, the Pavias presented evidence that Couri, in connection with
their landlord tenant dispute, faxed about two hundred letters in which he described George
Pavia in demeaning and derogatory language, accusing him, without substantiation, of illegal and
unauthorized acts and threatened to, and did, complain to agencics and/or investigative bodies
about the unsubstantiated allegations. Couri faxcd these letters to George Pavia, who is an
attorney, at his law firm, as well as faxing certain letters to the New York Times, The New York
Law Journal, the Disciplinary Committee of the Appellate Division, First Department, the State
Inspector General, and the Intcrnal Revenue Service.

Evidence was also introduced regarding similar conduct by Courti dirccted at the tenant
in the apartment above the Couris. There was cvidence that Couri madc numerous telephone
calls to the tecnant complaining about activities in his apartment and evidence that he faxed 40-50
letters to the tenant’s various workplaces containing unsubstantiated allcgations and derogatory
language.”

Additionally, cvidence was introduced that Couri faxed a similar type of letler containing
derogatory and demeaning language and unsubstantiated allegations about Antoma Pavia to a
well-known New York hospital where Couri mistakenly believed she was employed.

The Pavias argued that not only werce the number and content of the faxes outrageous, but

that by sending the faxes to George Pavia’s law firm and to the tenant’s placcs of business, Couri

Evidence was also introduced that Couri scnt harassing Ictters 1o the tenant’s lawyers,
and made unsubstantiated complaints about the tenant’s lawyers to the First Department
disciplinary committee.
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intended to harass, threaten and intimidate the Pavias and the tenant to aceede to Couri’s
demands regarding his complaints about his tenancy.

Bascd on the jury’s verdicl in the Pavias’ favor, on May 23, 2007, an order and judgment
was entcred (1) awarding possession of the Apartment to the Pavias within 10 days of entry, (11)
directing Couri to dcliver a [ull and complete sct of keys to the Apartment and the access code
for an alarm system installed for the Apartment to Pavias’ attorney, (iil) vacating an interim
partial abatecment of rent granted to Couri before trial ® and awarding the Pavias the sum of
$16,659.06, which includes interest as calculated by the Clerk from Scptember 1, 2006, (1v)
dirccting Court to pay rent or use and occupancy for the months of March, April and May 2007,
in the sum of $4,320.767 , which includcs interest as computed by the Clerk from April 1,
2007,and (v) directing Couri to pay use and occupancy in the amount of $1,820 per month
beginning on Junc 1, 2007. The total amount of the judgment, including costs and
disbursements, 1s $22,259.89.

Couri appealed the verdict, By order dated August 9, 2007, the Appellate Division, First
Department denied Couri’s motion for a stay of the judgment and order of eviction, and shortly
thereafier, Couri was cvicted from the Apartment. Subsequently, by order dated January 2, 2008,

the First Department dismissed Couri’s appeal after Couri failed to pay the neccssary charges and

Before trial, the court held two extensive hearings regarding certain violations issucd by
the Department of Building involving the glass enclosed area. Afler the first of these hearings,
the court in its decision dated March 8, 20006, found that even if Couri succeeded at trial, he
would only be entitled to a partial rent abatement, and granted an interim rent abatement until the
issucs regarding the enclosed glass area were determined at trial. The abatement was in the
amount of $400.40 per month beginning in February 2004.

"This sum rcpresents rent or use and occupancy at a rate of $1,419.60 per month,
cxcluding the $400.40 abatement awarded in the procecding paragraph of the order and
judgment.
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expenses for the trial transcript. Based on the rccord before this court it appears that to date
Couri has not paid any part of the judgment.

Couri’s course of conduct in litigating the prior Pavia/Court litigation mirrored the course
of conduct underlying the nuisance. Specifically, Couri repeatedly made unsubstantiated
allegations rcgarding those involved in the litigation, including the court, the attorneys
representing the Pavias, and employees of the Department of Buildings. Furthermore, like his
campaign of sending harassing faxes, during the litigation Couri sent numcrous faxes and letters
and made numerous ex parle telephone calls to the court,” opposing counsel, employees of the
Decpartment ol Buildings and others.

Moreover, Couri violated orders of this court requiring him to pay use and occupancy or
rent. Specifically, Couri failed to pay use and occupancy from November 2002 until 2006,
despite a court order directing him to deposit the money with the clerk of the court.” It was only
after this court directed that Couri pay dircctly o the Pavias® allormey past and [uture use and
occupancy based on a partial interim abatement, and then only after he was threatened with
cviction, that Couri complied with the court’s order. In addition, throughout the coursc of the
prior Pavia/Couri litigation, Couri made numerous and repetitive motions in attempt to relitigate

the issues already decided by this court.

3The number and content of these communications was such that it was necessary lo issue
scveral orders barring Couri from ex parte communications and requiring that, with the exception
of telephone calls to the Clerk of Part 11 regarding scheduling matters, that all applications and
communications were (o bec made by motion.

’Significantly, pursuant to a motion by thc Pavias, the court found that Couri wilfully and
intentionally disobeyed a court order 1o pay use and occupancy and ordered a hearing to
detcrmine whether he was financially able to make the payments. In opposition papers, Courl
alleged that he was unable to pay, and at the hearing Couri alleged he could not go forward duc
10 his health.




During the litigation after Couri commenced two additional actions involving overlapping
allegations, to prevent Courl [rom engaging in abusive and wasteful litigation tactics, the court
dirccted in the October 2004 order, that “Court shall not bring any further actions arising out of
or in anyway rclated to this dispute, including actions against any new defendants, without
seeking permission from this court by way of order to show cause.”

Despite the October 2004 ordcr, following the jury verdict, and without sceking court

permission, Couri commenced an Article 78 proceeding (Couri v. City of New York, ct al; Index

No. 108558/07) and three plenary actions (Couri v. City of New York; Index No. 106513/07;

Couri v. Gomez; Index No. 108133/07, Couri v. Pavia: Index No. 113568/07) which contained

allegations related 1o the prior Pavia/Couri litigation.

Couri v. City of New York, et al; Index No. 108558/07, challenges actions of Department

of Buildings as to notices of violations issucd in connection with the glass enclosure which were
the basis [or Couri’s claims in the prior Pavia/Couri litigation that the Pavias breached the
warranty of habitability and fraudulently induced him to enter into the lease. Couri v, City of
New York; Index No. 106513/07, is an action against the City defendants, including Department
of Building employees who testified in connection with the prior Pavia/Couri litigation, and the
Pavias. The complaint secks damages {rom defendants based on allegations of fraud, negligence
and reckless acts in connection with DOB’s actions involving granting of a permit to the Pavias
to legalize the glass enclosure, the issuance of violations to the Pavias and the interpretation of
the Zoning Resolution as it refates to the structurc. With respect to the Pavias, the complaint
allegcs, infer alia, that the Pavias conspired with their architect to interfere with the Department
of Buildings’ investigation, to circumvent the rules and procedures of the relevant agencics, and

failed to cure the hazardous and defective condition of the Apartment, including mold. Notably,




beforc trial, the court held two extensive hearings regarding certain violations issued by the
Dcpartment of Buildings regarding the glass enclosed area, and issued two detailed decisions
dated March 8, 2006 and April 12, 2007.

Justice Karen Smith dismisscd both Couri v. City of New York, et al; Index No.

108558/07 and Couri v. City of New York; Index No. 106513/07, based on Couri’s failure (o

obtain this court’s permission belore bringing the proceeding and action as required by this
court’s October 2004 order."

Couri v. Gomey, ; Index No. 108133/07 is an action against the Pavias and their lawyer,

Kenncth Gomez and various unnamed defendants based on an allegedly fraudulent scheme to,
inter alia, remove Couri from the Apartment, and cover-up various hazardous conditions in the
Apartment.'" In her dccision and order dated November 9, 2007, Justice Smith found that the
allegations against the Pavias “relate to or arise out of the landlord tenant dispute between Pavia
and Couri which has already been litigated before Justice Madden [and that] [n]ot only docs
Justice Madden’s prior order preclude the institution of this action without her permission, all
1ssues involved in the landlord tenant relationship between Pavia and Couri which could or
should have been raised in prior litigation are rcs judicata.” Accordingly, Justice Smith
dismisscd the complaint in its entircty against the Pavias. Justice Smith also dismissed the
complaint against Gomez to the cxtent its allegations related to or arose out of the prior

Pavia/Court litigation, but pcrmilled the action Lo proceed against Gomez as to those allcgations

"Justice Smith dismissed the Article 78 proceeding and action by orders dated October
11, 2007 for the rcasons stated on the record. These orders were subsequently amended in light
of the court reporter’s failure to transcribe the oral argument or the court’s decision and to
indicate that dismissal was warranted based on Couri’s failure to obtain this court’s permission
before bringing the procecding and action in accordance with the court’s October 2004 order.

"The complaint also allcged that the 79-year old George Pavia assaulted Court.
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completely unrelated to the prior Pavia/Court litigation, conditioned upon Couri amending his
complamt within 30 days of entry of the decision and order to assert only those claims which
related to Gomez which arc completely unrclated to the prior Pavia/Couri litigation and to serve
an amended pleading on Gomez."

Couri commenced Couri v. Pavia: Index No. 113568/07 by Surmmons with Notice
indicating that “[t]he naturc of the action is: violations of RPAPL Article 8 Section 853", Fraud,
Tort, unlawful ejcctment, witness tampering, perjury, doctoring of evidence, bribery, malicious
prosecution, breach of warranty of habitability, libel, slander, and intcntional infliction of
emotional distress.”

Discussion

“[PJublic policy mandates [vce access to the courts...[however] a litigious plaintiff

pressing a {rivolous claim can be extremely costly to the defendant and can waste an inordinate

amount of court time....”" Sassower v. Signorelli, 99 AD2d 358, 359 (2d Dept 1984). Thus, the

courts have limited pro sc litigants access to the courls when thosc litigants are found to abusc

judicial process. See Spremo v. Babchik, 155 Misc2d 796, 803 (Sup Ct, Queens Co. 1992), all"d

as modified, 216 AD2d 382 (2d Dept), ly denied, 86 NY2d 709 (1995), cert denied, 516 U.S.
1161 (1996). Under such circumstances, injunctive relicf prohibiting a pro se plamntiff from
commencing any further actions or proceedings without prior judicial approval is appropriatcly

directed. Spremo v, Babchik, 216 AD2d at 168; see also, Muka v, New York State Bar

Association, 120 Misc2d 897 (Sup Cl Tompkins Co. 1983)(while the right o represcnt oncsell

“Courl has filed a complaint against Gomez based on Justice Smith’s order.

BSection 853 of the RPAPL provides for treble damages in the cvent someone 1s removed
from real property in forcible manner.




[* 11]

“is basic to our system of justice” such right is not unlimited); Kanc v. City of New York, 468
FSupp 586, 590 (SD NY 1979)(noting that “[w]hen it becomes clear that the courts are being
used as a vehicle ol harassment by a ‘knowledgeable and articulate experienced pro sc litigant’
...the issuance of an injunction is warranted.”).

In this case, given Couri’s repetitive and harassing litigation tactics as described above,
the October 2004 order properly enjoined Couri from commencing any action ansing out of, or in
anyway related 1o, his dispute with the Pavias, including actions against any ncw defcendants
without court permission. Moreover, the Appellate Division, in an unrelated case, found that
Couri engaged in a similar coursc of harassing conduct and struck Couri’s complaint based on his
failure to comply with discovery orders. It wrotc that:

Plaintiff pro sc has engaged in {rivolous, defamatory and
prejudicial conduct that includes multiple actions against
[defendant] and his counsel, ex partc communications with the
court and the Special Releree, voluminous and unneccssary motion
practicc, unrcsponsive papers disparaging the Special Referec,
defendants, their attorney and their accountant, and invidious

attacks on [defendant’s] professional standing by way of
communications with his collcagues and other third parties.

3-3-08, NYLJ, p. 27, co.4, __ AD2d ___ (1* Dept 2008).

In addition, contrary to Couri’s argument, the October 2004 order is not subject to any
time or other limitations bascd on the court’s subsequent decisions, including those dated January
30, 2007 and April 12, 2007, and this courl declines Couri’s request 1o imposc any such
limitations.,

[t must also be noted that Justice Smith’s November 9, 2007 decision and order

dismissing the complaint in Couri v. Gomez; Index No. 108133/07, against the Pavias and in part

against Gomez on the grounds of res judicata, and permitting certain allegations against Gomez

10
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which arc completely unrelated to the prior litigation to go forward constitutes the law of the
casc. As a decision issued by a court of concurrent jurisdiction, the decision dismissing the
causes of action in the complaint on res judicata grounds is not subjcct to this court’s review.
Thus, as to these causes of action, the issue regarding permission to commence new litigation is
moot.,

Remaining at 1ssuc is whether Couri should be given permission to bring the Article 78
proceeding and the other (wo plenary actions identificd in Couri’s order to show cause. A review

of the allegations in the Article 78 procecding entitled Couri v. City of New York, et al; Index

No. 108558/07, reveals that it challenges the actions of Department of Buildings regarding the
glass enclosure which, as indicated above, werc the subjcct of two extensive hearings and
resulted n the issuance of two detarled decisions dated March 8, 2006 and April 12, 2007. In an
apparent cflort to circumvent the fact that the issucs regarding the glass cnclosure have been
alrcady litigated and decided, Court focuses the allegations in the proceeding on the latest notice
of violation regarding the glass enclosure, which was issued by the Department of Buildings on
March 30, 2007, NOV 34572037Z, altcr the sccond hearing was held, but prior to trial.
However, the NOV is for “work without a permit” in connection with the glass enclosure,
This court has alrcady determined that this type of violation does not provide a basis for reliel.
Specifically, n its detailed decision and order dated April 12, 2007, the court declined to stay the
trial of thesc consolidated actions based on the issuance of this NOV on the grounds that like the
earlier violations issued regarding the glass enclosure, the March 2007 violation did not impact
on the Couris” health, safety and welfarc, and thus was not material and rclevant to the Couri’s

use and occupancy of the Apartment and/or to the issue of an alleged breach of the warranty of

habitability. Sege Park West Management Corp. v, Mitchell, 47 NY2d 316, 327 (1979). In any

11
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cvent, as the Couris are no longer tenants in the Apartment, they lack standing (o pursue issues as
lo violations in the Apartment. Accordingly, the Article 78 procceding 1s without merit as the
issues underlying it have been previously determincd, and the procceding is therefore dismissed.

Next, the events described in the complaint filed in Couri v. City of New York, George

Pavia and Antonio Pavia, Index No. 106513/07 occurred before the jury verdict against Couri

and arlsc out of or relate (o issues that have been extensively litigated in this court, and are
therefore barred by the doctrine of res judicata. In addition, to the extent that the action contains
allegations against the City defendants bascd on the March 30, 2007 NOV, as indicaled above in
conneclion with dismissal of the Article 78 proceeding, such allcgations do not provide a ground
for relief.

Moreover, insofar as Court secks to asscrt a claim for damagces caused by mold in the
glass enclosed area, such claim is without merit. As support [or his right to pursue such a claim,
Couri relies on this court’s decision and order dated January 30, 2007, in which court denied
Couri request for discovery on the eve ol trial regarding allegations ol mold in thc Apartment,
but stated in a footnote that such denial was without prejudice to Couri’s right lo commence a
new action based on these allegations. The court notcs, however, that since the 1ssuance of that
decision and order, Couri has been evicted [rom the Apartment. It must also be emphasized that
Couri’s complaint in that litigation contained a single sentencc alleging that therc was mold in
the basement, not in the Apartment. Moreover, in iis decision and order dated June 22, 2007, in
rejecting Couri’s post-verdict request [or, inter alia, a hearing regarding the existence of mold in
the Apartment, the court wrote that:

Couri submits no cxpert affidavit or other proof to substantiate his
allegations related to the mold and provides no basis for attributing
the mold to acts or omissions of [the Pavias]. Tt thus would appcar

12
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that the allegations relating to the mold arc consistent with a
pattern of abusive litigation tactics employed by Couri to
intimidate his adversaries and potential witnesscs, through the
repetitive asscrtion of unsubstantiated accusations and claims.

Herc, as substantiation for his claims, Couri submits an uncertified inspection rcport from
the DHCR based on inspections of the glass enclosurc which apparently werc made n June and
July 2007, and which indicatcs that there is water damage to the walls and “‘a black substance on
the window frames.” Even assuming arguendo that these reports were accurate and could
providc a basis for finding that therc was mold in the glass cnclosure that was duc to the actions
or omissions of the Pavias, the Couris do not have a claim for damages based on the mold since
they alleged in their complaint and have maintained throughout the prior Pavia/Court litigation

and testificd that they abandoned the glass enclosurc in February 2004.

Accordingly, Couri’s request for permission to commence Couri v. City of New York,

Georece Pavia and Antonio Pavia, Index No. 106513/07 is denicd, and the complaint 1s dismissed

as without merit and/or barred by the doctrine of res judicta.

Likewise, Couri v. Pavia: Index No. 113568/07, which was commenced by Summons with
Nolice, must be dismissed as it appears (rom the notice that the claims sought to be litigated are
rclated to or arisc out of the same allegations which provided the basis for the prior Pavia/Courni
litigation. Moreover, in view of the October 2004 order, Couri cannot seek 10 commence an
action by Summons with Notice, as this procedurc does not afford the court with a sufficient
basis for evaluating the proposed claims.

Finally, the court admonishes Couri that if he commences any further actions without [first
sceking permission from this court, or seeks permission to commence actions which arc

substantially similar fo the proceeding and actions considered on this motion, or otherwise
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frivolous, he will be sanctioned.
Conclusion
In view of the above, it is
ORDERED that Couri’s motion is granted only to the extent of permitting Court to

pursue the claims in Couri v. Gomez; Index No. 108133/07, against Gome?. consistent with the

Justice Karen Stmith’s November 9, 2007 decision and order; and it is further

ORDERZID that Couri v. City of New York. George Pavia and Antonio Pavia, Index No.

106513/07; Couri v. City of New York, et al; Index No. 108558/07 and Couri v. Pavia: Index No.

113568/07 are dismissed.
DATED: M‘arcr// 2008 Q(—/
fic
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