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ANNED ON 311812008 

SUPREME COURT OF THE STATE OF NEW ~ R K  - NEW YORK COUNTY 

EILEEN A. RAKOWER ,' 
PRESENT: J.S.C* /' 

Justice 

PART 5 

MOTION SEQ. NO. 00 ( 

MOTION C A t .  NO. 

/ 7 ,  

The following papers, numbered 1 to were ' read on this motion to/for 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits .._ 
Answering Affidavits - Exhibits 

Replying Affidavits 

Cross-Motion: 0 Yes W N o  

Upon the foregoing papers, it la ordered that this motion 

PAPERS NUMBERED 

L 
6 

Check one: F F I N A L  DISPOSITION 1 NON-FINAL DI&%'ITION 
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Thc parties to this action cntcrcd into a partnership agreement (thc agrccmcnt) 
in January, 1990, which, aniong othcr things, dictates their responsibilities in the cvcnt 
of a partner’s disability. That agrccmcnt contains an arbitration clausc. 

Pctitioner, in June, 2000, became i l l  and it became apparent that he would not 
return to thc parties’ practicc. Subsequently, in June, 200 1, the parties entered into a 
Disability Rctircmcnt Agrccnicnt which was meant to supplement the January 1990 
agreemcnt, by which petitioner would acccpt ccrtain disbursenicnts of funds. 

A disputc arose regarding the accounting of monies which came into the 
partnership. In Septembcr, 2005, respondcnts rcccivcd pctitioncr’s dcniand for 
arbitration before the American Arbitration Association (AAA) rcgarding the 
aforementioncd issue. In April, 2006, an arbitrator was chosen and a hearing was 
scheduled for Octobcr, 2006. Thcrcaftcr, respondcnts agrced to an adjournment until 
January, 2007 but rather than going forward thcn, petitioner sought permission to 
amend his complaint. Respondcnts opposcd thc application but the arbitrator pcrniitted 
it .  A hearing was ncxt schcdulcd for August, 2007 but respoiidcnts rcquestcd an 
adjournmcnt which petitioner agreed to and thc matter was adjourned to November, 
2007. 

The AAA rules require participants in arbitration to advancc deposits for 
administrative fees and the arbitrator’s compensation. Respondcnts’ original deposit 
was $5,000 but by invoicc datcd October 1 1 ,  2007, they wcrc informed that their 
share of thc fccs associated with four days of hearings, ninety-two hours of study and 
the rental fee for a hearing room was an additional $12, 332.83. In a letter dated 
Octobcr 25, 2007, rcspondcnts wrote to the AAA Rcgional Case Manager objccting 
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to this additional payment. They argued that i t  was based on thc arbitrator’s dccision 
that they were required to pay two-thirds of her conipcnsation whilc pctitioncr only 
paid one-third; i t  rcflcctcd an additional scvcnty hours of study timc that thcy 
corisidcrcd cxccssivc; and thc partics had previously agrccd that thc niattcr would 
rcquire two days of hearings rather than four days. Respondents stated that thcy did 
not initiatc thc arbitration and had no obligation to pay for any part of it. By order 
datcd Novcmbcr 9, 2007, thc arbitrator suspended the niattcr because deposits wcrc 
not paid in accordance with the A A A  rulcs, but she pcrriiittcd thc partics an additional 
thirty days to coniply with the AAA’s deposit rcquircnicrits bcforc tlic niattcr would 
be tcrniinatcd. By lcttcr dated Dcccnibcr 6,2007, pctitioncr wrotc to thc casc nianagcr 
rcqucsting an additional thirty day adjoumincnt from A A A  to “scck appropriatc 
relief.” Rcspondcnts then wrotc to thc casc nianagcr objecting to the thirty day 
adjoummcnt and rcitcrating thcir objcction to thc rcquircnicnt that thcy pay any 
additional fees. Rather than handling the fee dispute as “an internal AAA matter,” the 
case nianagcr fonvardcd the correspondcncc to the arbitrator for her dctcniiination. 

Pctitioncr filcd this Order to Show Causc in January, 2008 (motion scqucncc 
00 l ) ,  requesting that the court ,pursuant to CPLR 975 I3,ordcr rcspondcnts to pay tlic 
additional fccs invoiccd in October, 2007; compcl rcspondcnts to arbitrate on or 
bcfore six months of the filing ofthe pctition; or, in the alternative, schcdulc a licaring 
or trial on the undcrlying claims in Suprenie Court. Respondents oppose the petition 
and file a niotion (motion sequence 002) seeking to havc the arbitrator disqualified. 

Respondents, in opposition, argue that the court does not havc authority undcr 
CPLRg 75 13 to ordcr thcm to pay the AAA’s fccs because that section of the CPLR 
governs how iiionics arc to be paid after arbitration, “as provided for in the award.” 
They also argue, in support of their own motion, that the arbitrator may now be biased 
by knowlcdgc o f  the fee dispute. Petitioner opposes the disqualification of the 
arbitrator arguing that respondents havc failed to offer any proof of the arbitrator’s 
bias and failed to exhaust the renicdics available to thcm by AAA rulcs. 

When the partics appcarcd for oral argunicnt on thc Order to Show Cause, 
respondents stated that there was no nccd for this court to compel thcni to arbitrate as 
they wcrc willing to do so. Indeed, respondents do not challcngc thc validity of the 
arbitration clause. Rather, respondents reiterated thcir position that thcy and petitioner 
should bear onc-half the costs of arbitration and stated that thcy wcrc in the midst of 
discussions with A A A  regarding that issuc, along with thc issucs of how rnany days 
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the hearing would take and how many hours of study time were reasonable for the 
arbitrator. Respondents argued that the arbitrator should bc disqualified by the court 
becausc, knowing of tlicir fee dispute, there is the potential that shc would be partial. 
Petitioner was unaware of respondents' efforts to negotiate differcnt tcriiis for the 
arbitrator's conipcnsation bccause AAA rules preclude thc partics from discussion 
bctwcun the partics rcgarding such compcnsation. 

CPLR 475 13 states 

Urilcss otherwise providcd in thc agrccmcnt to arbitratc, the 
arbitrator's expenses and fccs, togcthcr with other cxpcnscs, not 
including attorney's fecs, incurrcd in thc conduct of the 
arbitration, shall bc paid as providcd in thc a ward. Thc court, on 
application, may rcduce or disallow any fcc or cxpcnsc i t  finds 
excessive or allocate it as justice rcquircs. (Emphasis addcd). 

The arbitration clausc, signed by all parties, states 

In the event that any dispute arises between or among tlic parties 
hcrcto, such disputc shall bc scttlcd by arbitration in Ncw York 
City in accordance with thc rulcs thcn obtaining of the Amcrican 
Arbitration Association and judgmcnt upon any award rcndcred 
niay be cntcrcd in any court having jurisdiction thcrcof. 

CPLR 47513 conccrns the court's authority with rcspcct to an award after 
arbitration. Pcnding an award, the partics are legally bound by the unequivocal 
arbitration clause in tlicir agreenicnt which states that "dispute[s] shall bc settled by 
arbitration in Ncw York City in accordance with the rules then obtaining of the 
American Arbitration Association . . .," (Emphasis addcd). 

Respondents arc coriccrncd that thc arbitrator may bc influcnced by the 
knowledge that thcy have questioned her decision regarding her conipcnsation. They 
urge the court to order her rcnioval because "[wlhcrc a party to an arbitration 
proceeding becomcs aware of the misconduct, or probable partiality of an arbitrator, 
therc would appear to be no reason why thc court should not cxcrcisc its equitable 
jurisdiction on thc application of thc party at any time during the proceeding, rather 
than require tlie party to wait for the award, and then to vacate pursuant to CPLR 
75 1 I ." (Grciidi v. LNL Corrstr-irctiori Mutiugciwirt, Cory, 175 AD2d 775 [ 1" Dept. 
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19911 (citation omitted)). I t  is rcspondcnts’ contention that the AAA case manager 
violated the organization’s rules when she divulged to the arbitrator that there was a 
fcc disputc. 

AAA’s rules state that “[i]f thcrc is a disagrccmcnt conccrning thc tcmis of 
compensation, an appropriate rate shall be established with the arbitrator by the AAA 
and confirriicd by tlic partics.” (AAA, Conimcrcial Arbitration Rules and Mediation 
Procedurcs, Rule 5 1 (b)). Actual cvidcncc of bias is reason for the court to intcrvcnc 
and remove an arbitrator, but the “potential” for bias is not, 

Courts favor pcrmitting conscnting partics to submit their disputcs to 
arbitration and “the law has adopted a policy of noninterfcrcncc, with few cxccptions, 
in this modc of disputc rcsolution.” (Spritizcri I). Nonrbetg, 46 NY2d 623 [ 19791). 
Thc partics arc dircctcd to return to the Arncrican Arbitration Association and procced 
in accordance with their rulcs. Whcrcforc, i t  is hereby 

ORDERED that pctitioncr’s motion for an order from the court pursuant to 
CPLR $75 13, rcquiring respondents to pay the additional fccs invoiced in October, 
2007, is dcnicd; and it is further 

ORDERED that pctitioncr’s motion to compel rcspondcnts to “arbitrate on or 
bcforc six months of the filing” of his petition is denied; and i t  is further 

ORDERED that pctitioncr’s motion for an ordcr schcduling a hearing or trial 
on the clainis in his arbitration matter in Supreme Court is dcnicd; and i t  is further 

ORDERED that rcspondcnts’ motion sccking to have the arbitrator disqualificd 
is denied. 

Dated: March 12, 2008 E i IF b R a  ko ivc r , J . S . C . 
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