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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 11

______________________________________________________________________ X
TOTAL CONSTRUCTION CORP.,

Petitioner, INDEX NO. 100860/08
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JOAN A. MADDEN, J.:

In this Article 78 proceeding, petitioner challenges the determinations of respondent City
of New York Department of Parks and Recrcation (“Parks Department”) rgjecting as non-
responsive, the bids petitioner submitted for two construction contracts. |

In a proceeding seeking judicial review of administrative action, “the court may not
substitute its judgment for that of the agency responsible for making the determination, but must
ascertain only whether there is a rational basis for the decision or whether it is arbitrary or

capricious.” Flacke v. Qnondaga Landfill Systems, Inc., 69 NY2d 355, 363 (1987); accord Awl

Industries, Inc. v. Triborough Bridge & Tunncl Authority, 41 AD3d 141, 142 (1" Dept 2007).

Where as here an agency or municipality has awarded a contract pursuant to competitive
bidding, the agency or municipality has the discretion to reject bids for non-compliance with the

competitive bidding requirements. Sce Red Apple Child Development Center v. Chancellor’s

Board of Review, 307 AD2d 815 (1" Dept 2003).  While a technical noncompliance with bid
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specifications may be waived in the agency’s discretion, an agency may ncvertheless reject the
low bid of a contractor for failing to comply with the literal requircments of the bid

specifications. See id; Maiter of P & C Giampilis Construction Corp. v. Diamond, 210 AD2d

64, 65 (1% Dept 1994); Matter of K & M Turf Maintenance, 166 AD2d 445, 447 (2™ Dept 1990);

Rockland Haulage, Inc. v. Village ol Upper Nyack, 13 AD2d 819 (2" Dept 1961). Significantly,

the agency has the right to determine whether a variance {rom bid specifications 1s matcrial or

should be waived as a mere irregularity, and that determination must be upheld by the court if

supported by any rational basis. Maitter of Hungerford & Terry, Inc. v. Suffolk County Waler

Authority, 12 AD3d 675, 676 (2™ Dept 2004); Diamond “D” Construction Corp. v. County of

Eric, 209 AD2d 922, 923 (4™ Dept 1994); Matter of Varsity Transit, Inc. v. Board of Education

of the City of New York, 130 AD2d 581, 582 (2" Dept), app den 70 NY2d 605 (1987).

Here, the record establishes that the Parks Department had a rational basis for rejecting
petitioner’s bids for failing to comply with the bond requirements of the bid specifications. The
Parks Department’s Chicf Contracting Officer, Mary F. Pazan, informed petitioner by (two letters
dated December 10, 2007 that the bids it had submitted [or the two construction contracts, had
been “rejected and decemed non-responsive pursuant to Scction 2-07 of the Procurement Policy
Board (“PPB”) Rules.” The letters explained as follows:

Pursuant to Information For Bidders (“IFB”) Section 26, subsection A, this
procurcment required bidders {o submit a bid bond or bid deposit in the amount
specified in Section C, Article 3, Schedule A of the Contract. In accordance with
PPB Rules Section 2-07, subsection (¢)(6), IFB Section 26, subscction (D) limits
the acceptable [orm of any non-City bid bond submitted by a bidder pursuant to
this procurement to “a one-time bond in a {orm satisfactory to the City.”
However, the documents Total Construction submitted as its bid bond contained
the following defects: the corporate seal of the bonding company was not legible

[y
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and was neither an embossed nor inked original, and the signature of the surety
was not an inked original; the signatures in the notarized acknowledgment of
surety were not inked oniginals; and the bond, itself, was a reproduction
containing no original signatures or seals, which had the word “VOID” appcaring
throughout the face of the document, making much of the actual text of the
document difficult to read if not illegible. Morcover, in response (o inquiry by the
Agency, a representative ol ACE Surety Claims, the bonding company, confirmed
that submission of such a bid bond copy would not be valid (o satisfy the bid bond
requirements of such bid.

By letter dated December 12, 2007, petitioner appcaled the agency’s determination.
Petitioner argucd that cach of the deficiencies regarding the bid bond resulted from “the bond
being a [axed rather than an original document™ and that “on numcrous prior occasions over the
coursc ol several years, the Department of Parks accepted facsimile copics of bid bonds from this
contractor without objcction. It is upon reliance on this long-standing practice that Total
Construction submitted the bond as it did for this project.”  Petitioner also stated that it was
providing a letter from the company that had allegedly issued the bond, “attcsting to its validity
and guarantceing that it will be honored.”

By letter dated January 3, 2008, the Parks Department informed petitioncr that its appeal
was denicd and that the “detecrmination ol non-responsiveness [or both contracts”™ was affirmed.
The letter explained as [ollows:

Total’s appeal acknowledges that Total’s purported bond had all of the

deficiencics identificd by the ACCO [Agency Chict Contracting Officer, Mary F.

Pazan] and furnishes no basis for overturning her determination. Most

importantly, the appearance of the word “VOID” throughout on the face of the

document (whether by watermark or otherwise) compels the conclusion that the

purported bond is not valid. Obviously, an invalid bond does not meet the bid

specifications, and that deficiency alone is cnough to justify the ACCO’s

determination. Moreover, the presence of the word “VOID” throughout on top of

the wording on the document renders it substantially illegible, thereby making it i

1mpossible to determine whether the terms and conditions of the purported bond —
cven if not “VOID” — comply with City requircments,
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Total’s appeal does not even address the foregoing deficiencies, but limits itself o
cxplaining away the submitted document’s lack of the required legible, embossed
and original seal of the bonding company, inked original signaturc of the surety,
and inked original signatures in the notarized acknowledgment of surety. The
appeal attributes those deficiencies to the fact that the document was a copy of a
fax. That explanation of course simply confirms the ACCQO’s determination that
the submitted document did not have the original seal and signatures, as required.
In the absence of the original seal and signatures, the submitted document lacked
authenticity.

Total seeks to overcome the absence of the original seal and signatures by
arguing, without any spccific examples, that in the past the New York City
Department of Parks & Recreation (“Parks”) has “accepted facsimile copies of bid
bonds from this contractor without objection.” However, even i[ this were true
(which cannot be determined in the absence of specific examples), it is not an
acceptable cxcuse, since Parks did not waive the requirement of receiving an
original bond in this particular instance. Moreover, it does nothing to validate a
documecnt that is labcled “VOID” on its face. As stated above, that deficiency
alone requires a finding of non-responsiveness.

With regard to the Ictter dated December 11, 2007 from an individual who 1s
apparently an attorney for the bonding company, it is no substitute for a valid
authentic, and legible original of the bond. I note that, despite the fact that Total
might have submitted the valid original of the bond in support of its appeal if it
existed, 1t did not do so.

Bascd on the foregoing, the undisputed record cstablishes that petitioner submitted
illegible copics of bid bonds without original signatures or seal, and that the word “VOID” was
printed all over the copy of the bond.  Even assuming without deciding, as petitioner alleges,
that the Parks Department previously accepted facsimile copies of bid bonds, the fact remains
that the copies in this instance were illegible, the signatures were illegible, therc was no visible or
legible scal, and the word “VOID” was printed in large typeface over the face of the bond.

Under these circumstances, where the bonds appeared invalid on their face, the Parks Department
had a rational basis for rejecting petitioner’s bids as non-responsive, since petitioner failed to

submit bonds in litcral compliance with the bid specifications. See Red Apple Child

Dcvclopment Center v. Chancellor’s Board of Review, supra; Matter of P & C Giampilis
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Construction Corp. v. Diamond, supra; Matter of K & M Turf Maintenance, supra; Rockland

Haulaee Inc. v. Village of Upper Nyack, supra.

Accordingly, it is hercby

ORDERED AND ADJUDGED that the petition is denicd and dismissed.

DATED: March [oL 2008 ENTER:
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