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TOT AI, CON S T R U CT ION C: 0 R P . , 

Pctitiol-icr, INDEX NO. 100860/08 

TFTE CITY OF N E W  YORK. THE CITY OF NEW 

JOAN A.  MADLIEN, 1.: 

I n  this Arlicle 78 procecding, pctitioncr challenges the deteiminatioris of respondent City 

of New York Dcpai-tment of Parks and Rccrcation (“Parlcs Deparlment”) ixjccting as 11011- 

responsive, tlic bids pelitioiiei- siibinittcd for two constriiction contracts. 

I n  a proceeding seeking judicial rcview of adniiiiistrativc action, “lhe court may not 

siibstitiltc its judgrnenl for Ilia1 of tllc agc~icy responsible for making tlic dctcrmination, bu t  m u s l  

ascertain only whether there is a ratioiial basis for the ciecisioii or whether i t  is arbitrary or 

capricious.” Flacke v. Oiioiidaqa 1,andfill Systems, Iiic,, 69 NY2d 3 5 5 ,  363 ( I  9x7); accoitl Awl 

Industries, lnc. v. Triborouqli Bridce Rr Tuniicl Autliorily, 41 AD3d 141, 142 ( I ”  Dept 2007). 

Wlicrc as here an agency or municipality has awardcd a conlract puisuant to compelilive 

bidding, tlic agency or niiiriicipali ty has the cliscrctioii to reject bids for iic7ii-complianct:~li~iiic~ with thc 

competitive bidding requireincnts. SCc Red Apele Child Dcvclopnient Centcr v C‘hancelloi’s 

Board of Rcview, 307 AD2d 81 5 ( 1  ’‘ Dept 2003). Wliilc a technical iioucoiiiplimx with b ~ d  
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spccificalioiis may be waived in the agency’s discretion, an agency may ncvertheless rejcct tlic 

low bid o r a  coiitractor for failing to comply with the literal requirciiients of the bid 

spccificalions. See id; Mxtler ol-P & C Giampilis Construction Corp. v. Diamond, 210 AD2d 

04, 65 (1” Dcpt 1994); Matter of K & M Turf Maintenancc, 166 hD2d 445, 447 (2’Id Dept 109U); 

Rockland Haularc, Inc. v. Village oTLJppcr Nvack, 13 AD2d 81 I-) (2’ld Dept 1961). Significantly, 

tlic agency has the riglit to determine wlicthcr a viiriance fi-om bid specifications is matcrial or 

should be waived as a nicre irregularity, aiid that deteiminatioii must bc upheld by thc court if 

supported by any rational basis. Malter of Ilunwrford & Teiry, Inc. v. Suffolk County Water 

Authoritv, 12 AD3d 675, 676 (2nd Dcpt 2004); 1)iamond “D” Construction Corp. v. C‘ou~ity of  

Eric, 209 AD2d 922, 923 (4”’ Dept 1994); Matter of Varsity Transit, Iiic. v. Board of EducatioA 

of the City of New York, 130 AD2d 581, 582 (2”“ Dcpt), app den 70 NY2d 005 (1987). 

Here, the record establishes that the Parks Llepartmcnt had a ralioiial basis for rejecting 

petitioticr’s bids for failing to comply with thc bond requirements of the bid spcci lications. Thc 

Parks Dcparlrneiit’s Cliicf Contracting Officer, Mary F. Pazari, iiiformed petitioner by two letters 

datcd Dcceniber 10, 2007 that the bids it had submitted Loor the two conslructioii contracts, liad 

bccii “rejected aiid dccined non-responsive pursuant to Scction 2-07 of the Procureiiient Policy 

Board (TPB”) Rules.” The letters explained as Ibllows: 

Pursuant to Inkmiiation For Riddcrs (“IPB”) Section 26, subsection A, this 
procurcmcnt required biddcrs lo siibiiiit a bid bond 01- bid dcposit in  the amoun~ 
specified in Section C‘, Article 3, Schedule A of the Coiitrxl. In accoi-dance wit11 
Pl’B RLIICS Section 2-07, subsection (c)(6), TFB Section 26, subsection (1)) liini ts 
tlic acceptable h - i i i  of any non-City bid b o d  submitted by a bidder pursuant to 
this procurci~icnt to “a one- thc  bond in  a form satisfxtoi-y to the City.” 
However, tlic documents Total Construction sul-,mitteci as its bid bond contained 
the ibllowiiig defects: the corporate seal of the bonding company was riot legiblc 
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and was neither an ciiibossed nor inked original, and tlic signaturc o f  the surety 
was not an inked original; the signatures i n  the notarized acknowledgment of 
surety wcrc not inked originals; and the bond, itself, was a rcproductiori 
containing no original signatures or seals, which had the word “VOID” appearing 
throughout the f x e  of the docuniciit, making much of the actual text of the 
document difficult to read if not illegible. Mm-covcr, in response lo inquiry by the 
Agency, a reprcsciitativc of ACE Surety Claims, the bonding coiiipmy, coiifimicd 
that submission of such a bid bond copy would not be valid lo satisfy the bid bond 
rcquircmcnts o l  such bid. 

By letter dated December 12, 2007, pctitioricr appealed the agency’s deleniiination. 

Pctitioncr argucd that each o1 the deliciencies regarding h e  bid bond rcsultcd fi-uni “the bond 

being a Fixed rather than an original docunieiit” and that “011 iiu~i~crous prior occasions ovcr tlic 

coursc o r  several years, the Department of Parks accepted facsiiiiilc copies oi‘bid boiids from t h i s  

contractor without objection, It is upon reliance 011 this long-standing practice that Total 

Constniction submitted the bond as it did [or this project.” Petitioner also slated that it wiis 

providing a letter li-om the company lhat had allegedly issued tlic bond, “attesting to its validity 

and giiaraiitcciiig that i t  will be honored.” 

By letter dated January 3, 2008, the Parks Department informed pctitioiicr that its appeal 

was dciiicd and that the “dctcnnination oT non-responsiveness lor both contracts” was affirmed. 

The letter explained as Ibllows: 

Total’s appcal achiowledges that Total’s pulpor-led bond had all of the 
deficiencies identified by the ACCO [Agency Cliicf Contracting Officcr, Mary F. 
Pazan] and fiirnishes no basis for overtiiriiing her determination. Most 
importantly, the appearance o r  tlic word “VOID” throughout on the h c c  of the 
docunient (wlicther by watermark or othenvisc) conipcls tlie conclusion h i t  the 
purported bond is no1 valid. Obviously, an invalid bond does not meet the bid 
specifications, and that deficiency alone is ciiougli to justify tlic ACC‘O’s 
cieteimination. Moreover, the presence of the word “VOD” thr oughoiit oti top of 
the wording 011 the docunient rciiders it substantially illegible, thereby making it 
impossible to detei-mine wlietlier the terms and conditions of the piirported bond - 
cvcii if not “VOID” - coivply with City rcquircmcnts. 
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Total’s appeal does not even address the foregoing deficiencies, but limits itself to 
cxplaiiiing away the submittcd document’s lack of  the required legible, eiiibosscd 
and original seal of the bonding company, inked original signaturc of the surety, 
and i nkcd origiiial signaturcs in thc notarized acknowledgment of surety. The 
appeal attributes those deficiencies to tlie f x t  that the docuinent was a copy of a 
fax. That explanation of course simply confirms the ACCO’s determination that 
the submitted document did not have the original seal and signatures, as required. 
In the absence of the original seal and signatures, the submitted c1ocunient lacked 
autlientici ty, 
Total seeks to overcome tlie absence of the original seal and signalures by 
arguing, without any specific examples, that in the past tlic New York City 
Department of Parks Sr Recreation (“Parks”) has “accepted hcsimile copies ol‘bid 
bonds from this conlractor withoiit objection.” However, even if lhis were truc 
(which cannot be dctcrmincd in the absence of specific examples), i t  is not an 
acccptablc cxcusc, siiicc Parks did no1 waive the requirement of receiving an 
original bond iii this particular instance. Moreover, i t  does nothing to validate n 
document that is labclcd “VOID” on its fiLce. As stated above, that deficiency 
alone requires a finding of non-responsiveness. 
With regard to the letter datcd December 1 1,  2007 froiii an individual who is 
apparelilly an attorney for the bonding company, it is no substitutc for a valid 
authcntic, and lcgiblc original of the bond. I note that, despite the f x t  lliat ‘l’otal 
might liavc submittcd the valid original of thc bond in support of its appeal if i t  
existed, i t  did not do so. 

Bascd 011 the lorcgoiiig, the undisputed rccord establishes thaL petitioncr submittcd 

illcgiblc copies of’ bid bonds without original signatiires or seal, and that [he word LLVOID’’ was 

printed all over the copy ol‘the bond. Evcii assuming without deciding, ;is petitioner alleges, 

that tlic Parks Dcpartmcnt previously accepted ficsimile copies of bid bonds, the fiict reiliains 

that the copies in this instance wcic illcgiblc, the signatures were illegible, therc was IIO visible or 

lczihlc seal, and tlie word “VOID” was printed in lai-gc typcfacc over the face o i  the bond 

Uiidcr these circunistances, where the bonds appeared invalid on their face, the Parks Depal-tmcilt 

had a rational basis for rejecting petitioner’s bids as noli-responsive, since petitioner hiled to 

submit bonds in litcral compliance with the bid specifications. Red Apple Child 

Development Center v.  Chancellor’s Board o r  Rcvicw, supra; Matter of P Rr. C Giampilis 
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Constniction Corp. v. Diamond, supra; Mattcr of K & M Turf Maintenance, supra; Rockland 

Haulage Inc. v. Villase of Uppcr Nyack, supra. 

Accordingly, it is hcrcby 

ORDERED AND ADJUDGED Ihal the petition is dcnicd and dismissed. 

DATED: March /$ ,2008 ENTER: 

i-- J.S.C. 
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