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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: DEBRA A. JAMES 
Justice 

PART 59 

OLGA GONZALEZ, 
Index No.: 106583/05 P l a i n t i f f ,  

Motion Date: 10/30/07 

Motion Seq. No.: 04 

- w -  

STARBUCKS CORPORATION, and STARBUCKS COFFEE 

Motion Cal. No.: arid COLUMBUS AVENUE", \ \  7 3 HI-) 

Defendants. 

The following papers, numbered 1 to 3 were read on this motion for summary judgment. 
PAPERS NUMBERED I FJQbT Notice of Motion/Order to Show Cause -Affidavits -Exhibits 

Answering Affidavits - Exhibits 
7 - ' 9 Replying Affidavits - Exhibits --- 

2 5 2008 
Cross-Motion: 0 Yes No 

% J N $ b  PORK 
c ' m w g  Upon the foregoing papers, ' QFF/pp 

Defendant Starbucks moves f o r  summary judgment dismissing 

this slip and f a l l  action. P I - a i n t i f f  opposes the motion. The 

court: m u s t  GRANT defendant Starbucks' motion t o  dismiss the 

Verified Complaint. 

At her deposition of J u l y  13, 2006, as interpreted by an 

interpreter from English into Spanish and from Spanish into 

English, plaintiff testified in pertinent part: 

Page 39, et seq. 

Q. And tell me what happened as you left the S t a r b u c k s  
s t o r e .  

A. Well, I went down the step. I walked. And then that 
o the r .  step is where I fell. 

Q. Can you point out to me the area w h e r e  you fell? 
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A. Ri c3ht here .  (Wi.I:ness i n d i c a t i n g .  ) 

Q. Ms. G o i n z a l e z ,  l ’ m  yoj .ng  to show you  what’s becri market1 
i iS Plai . i i t . i f f ’5:  E x h i k 1 j . t  1. 1: a s k  tll-iat you take a l o o k  at. I . . l ie  
lower p i c t i u r e  a n d  t.el.1 me w h e t h e r  y o u  c a n  see t h e  arcs- or f i r s t :  
t e l l  ITIF i.f you r e c o g n i z e  lihe a r e a  d e p i c t e d  in t.he p ic . l : u re ’?  

A. Yes;. 

0- Okay. And does that. p i c t u r e  show t:he a r e a  w l i e r c  you 
f e l l  w h c n  yo1.1 e x i t . e d  t . h e  S t a r b u c k s  s tore’?  

A. Yes. 

Q. Can you poi.nt. t .hat  out to m e ,  please? 

A .  1-Jerc. E’rorn l i e r e  o u t . s i d e .  ( W i t n e s s  i n d i c a t i n g .  ) 

0. O k a y .  I: b e l i e v e  you 1:old u s  that you  walked out of Cl-ie 
St-arhuck: ;  st.ore, p r o c e e d e d  down t h e  s t e p ,  and as yc)u werc wallcincj 
( .here w a s  a n  a r e a  where you fell where t h e r e  was a r i o t h e r  step; i s  
ti h a I .  L:: t> 1: r e c t. ’? 

A .  Cor rec t .  

Q. O k a y .  So on  t h e  r i g h t  s i d e  of the p i c t u r e  n e a r  t h e  
:<h;.itlow area w o u l d  i t :  be that s t e p  coming down frorn i . n m e d i a t c i y  
o u t s i d e  of  t.tie d o o r ,  c o r r e c t ?  

(MI.. Tarna . sco  i n d i c a t i n g .  ) 

M r .  Ochman: Jus l .  for the record, C o u n s e l  is poir-i t . ing t.0 the 
lower- p h o t n g r a p h  o n  P l a i n t i f f ’ s  E x h i  bit 1 . 

Mr . Taomasco: Correct:. 

(2. Arid t h e n  a t  a p p r o x i m a t e l y  in t h e  middle of t -ha t .  p1iot.o 
t h c r e  was a n o t h e r  c h a n g e  of  e l e v a t - i o n  i n  t h e  s i d e w a l k  w h i c h  i s  
a p p r o x i m a t e l y  i r - 1  the m i d d 1 . e  of t h e  photo? 

0. 11-1 relation t.o t h e s e  t . w c  p o i n t s  can  you t e l l  me e x a c t l y  
w 1-1 e re y c3 1.1 f e 1 1 ’? 

A. F r o m  here .  (Witness i n d i c a t i n g . )  
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L]. The a r e a  1.hat y o u  f e l l ,  were you w a l k j . r i y  o r i  c o n c r e t e  a t  
t h e  time you f e l l  or were you w a l k i n g  on t i  le? 

A. No, conc rc t - e .  

Q. So i f  you t a k e  a l o o k  aL P l a i n t i f ~ f ' s  E x h i b i t .  2 ,  and t.e.11. 
 in^ w h e t h e r  you recoqni ze what i s  depic t .ed  i n  I.he I.op pic:ture, 
whct1nc:r  you recoyni ze that a , ~  t h e  ent.rar.ice L o  t h e  Starbucks where 
y c) 1.1 e :c i t_ e d - 

A . Y e  El1-1 

U.  And i f  you t . a k e  a l o o k  a t  t h e  area . irnmediatc:ly i n  Lrcint 
c) f t 1-ic I j  cj  o r-' y o  II w i 1 I. see t i 1 e . 

A. Yes. 

U.  Lhi you recall seeir-icj t h a t  tiled a r e a  on t h e  d a y  01 t h e  
(3 i: c i i-i e n t ? 

A .  N o .  Imag ine  - I wasn't l o o k i n g .  

<I. Okay. And t h e n  there's an  a r e a  h e 3 . o ~  that:  f i r s t  stey) 
wh i ch i s coricr-ete , correct. '? 

(2. And t -ha t .  a r e a  of  c o n c r e t e  l e a d s  t.o a n o t h e r  s t e p  dc: iwn,  
(I: o r r c c: t. ? 

A. What. do you mean a n o t h e r  st.ep? N o .  From h e r e  I . f e l l  t.c) 
l l e r e .  I d i d n ' t  f a l l  here. I t  w a s  f rom here t c i  there. 

(2. Fr-orn here I:o t h e r e .  You're i nd ica t . i r - iy  t h e  clrca t lha t -  
I.lie L i l e  area t h a t  s t e p s  down t o  t he  first c o n c r e t e  pad .  A n d  
t h c n  past t h e  shaded a r e a ,  which i s  d e p i c t e d  i.r.1 Lhe l o w e r  t h j r d  
o f  t.he p i c t i i r e ,  t h e r e  i s  a n o t h e r  concrete pad ,  a c h a n g e  i r i  

e 1 e v a t . i o n  below t h a t .  Do you see that: change  i n  e l e v a t i o n ?  

A. Y e s .  

(2. Okay. Did y o u r  f a l l .  occur  b e f o r e  o r  a f t e r  [.he sec:ond 
c:haricj-e i n  e l e v a t i o n  on t . h e  lower  t - h i r d  o f  t h e  p ic t -ure?  
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A .  No. Cominy o f f  t h e  f i r s t  s t e p  up  h e r e ,  when I stcpped 
here, when 1 took a s t :ep h e r e  I f e l l .  I s l i p p e d .  (Wit-ness 
i r I  d i i: id t. i 1-1 y - ) 

0. Y o u  s l ipped: '  

A .  Yeah, f rom h e r e .  ( W i t n e s s  i n d i c a t i n g .  1 

Q. Now, when yori s a y  when you slipped, do you r ec , a l l  w l - i i c h  
l o o t  stepped down t o  t h e  c o n c r e t e  f i r s t ?  

A .  W i t h  the r i g h t  o n e .  

(2. Did y(-11.1 t h e n  t a k e  ci step wi.t.h y o u r  l e f t  Loot. b e f o r e  y o u r  
f d S l ?  

A .  Yes, when I put that foot down Lhat's where I fel.1. T 
y o t  h i t  h e re -  (Wi triess i n d i c a t i n g .  ) 

(2. Arid which  f o o t  s l . i p p e d  out: f rom u n d e r r i c a t h  you; was it. 
wheri YC'II  t o o k  t h e  second s t -cp  w i t h  y o u r  l e f t  f o o t . ?  

A .  When 1: stepped - when I walked  and stepped down w i t h  thc 
l e f t ,  

Q. okay. And e x p l a i n  t o  m e  how the f a l l  o c c u r r e d .  

A .  How i t  happened?  T t  happened  s u d d e n l y .  

Q. Do you know what  c a u s e d  you t o  f a l l ' ?  

A. I don ' t -  know. 1 know t h a t  here T l i k e  t r i p p e d  o v e r  
:r;omel.hiny. My shoe h i t .  some t -h ing .  ( W i t n e s s  i n d i c a t : i n q .  ) 

A .  No, not. h e r e .  ( W i t n e s s  i n d i c a t i n g .  ) 

0. Do you know what your f o o t  s t r u c k  c a u s i n y  you t o  i d 1 . l r ?  

A .  N o .  

Q. Okay. A f t e r  you s t e p p e d  o f f  t.he s t e p  w i t h  your  ri.gh1. 
f o o i  a n d  t h e n  p r o c e e d  t o  s t e p  down w i t h  your l e f t  foot, can yi7u 
p o i n t  t : ~  me e x a c t l y  w h e r e  your- l e f t  foot: landed i n  t-hc uppci  
pi(::I.i.ire of P l a i n t i . f f '  s 2? 
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A .  When I came o u t  ? 

u. Ye.- ,>. Can you show me w h e r e  you stepped down w i t ! )  you r  
right f u o t ,  r i g h t  foot L i r s t . ?  

A. Wcll, :t camc out of  here. I t o o k  t h i s  f i r s t .  s t e p .  I 
t.oob: ;3. s t - e p .  Ari t l  t h e n  when I t.ook a s t e p  w i t h  the l e € t  one  
t h a t ’  5 w h e r i  T [el 1. Lhere. (Wit .ness  i n d i c a t i n g .  ) 

Q. Okay. D o  you see a n y t h i n g  i n  t h a t  pict .uz-e  ”- i s  there 
a n y t h i n q  i r i  t h a t .  p ic t ,ure  t h a t  you b e l i e v e  caused y o u r  l e f t  foot .  
t o  s l i p ?  

A. No. 

(2. Y o u  rnenti.oned t h a t  y o u r  left: f o o t  s t r u c k  a n  o b j c c t ?  

n. W e l l ,  i I :  h i t  m c .  I don’t ,  know w h a t  a g a i n s t ,  but. when 1 
w, : i s  wdl k i n g  a s  1 was c o m i . n g  out .  f rom - co in ing  o f f  t h e  fi rsl step, 
t.he f i  r-sl: s t e p ,  1: t o o k  one s t e p ,  1 s t a r t e d  t o  w a l k  And t . l iat’s 
wliere T Tell. 

t’ayc. 52 et s e y .  

(2. Did you see y o u r  foot., your l e f t  f o o t ,  a s  i t :  h i t  t . h e  
r j r ~ ~ i i d ,  t.he cemen t ,  before it. s l i p p e d  o u t  f rom under y o u ?  

A. No, no. 

( 3 .  O h y .  And a f t - e r  you  s t o o d  b a c k  up a f t e r  yoiur fall did 
y01.1 1 . o o k  ai Lhe sidewalk t o  see what your foot h i t ’ ?  

A .  N o .  What. I d i d  was p i c k  up my t h i n g s .  

Q. And were you wearing y o u r  glasses at. t he  t i m e  of  the  
i 1 1 ? 

A. No, no, because 1 d i d n ’ t  see them.  TI-ley were h r o k e n .  

Q. N o ,  b e f o r e  you  fell, a s  you were w a l . k j n y  out of  t h e  
:< t 0 Le ? 

A. Yes. 

0. Now, when your f o o t  s l i p p e d  out. from u n d e r  y o u ,  based  on 
w h a t .  you’re t.el.l.i.ng m e  i t  a p p e a r s  t h a t  you f e l l  f o r w a r d  a s  ci 

r e s u l t  of t .he s1.i.p; i.s t h a t  c o r r e c t . ?  
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A. Y e s .  

Q -  A n d  what  was t h e  contJ.it:ion of t.he cement on t h e  d a y  of 
t he  a(:(::ident i n  t . h c  area where your foot. s l i p p e d ?  

A. 1 don’ t. know. 

U.  L o o l c i i i q  a t  t he  top p i c t u r e  i n  F l a i n t . i f f ’ s  Lxh i t7 j . t .  2 can 
y o u  t c ! l I  m e  w h e l . h e r  tLhe cement where your foot. s l i p p e d ,  i f  i t .  
l o o k e d  ariy d i f f c r c n t  t h a n  what  i s  depicted on t.he p i c t u r c .  on Lhe 
( l a y  o f  t h c  acci.clF:rit.? 

A .  No. 

0. N o w ,  d i r e c t i n g  your a t t e n t i o n  t o  t h e  lower  p i c t u r e  in 
P l a i n t . i f f ‘ : ~  E x h i b i t  1, do you see t h e  cement a r e a  where you 
.s:li.pped on  t h a t  m o r n i n g ?  

A .  TI-1i.s a r ea  h e r e ,  coming o u t  f.r.’orn here. (Wi1:nes.s 
i i icl i  c a t i r i c j .  ) 

Q. And if y o u ’ l l  n o t i c e ,  w i l l  you agree with me t.hat. [.he 
cerneiit., Lherc’s an area t h a t  is s h a d e d  a l i g h t - e r  co lor -  t.han t h e  
r.esI. of t h c  . s i d e w a l . k ?  Do you see t h a t  area 1’111 rcferi:.jr-iy to’? 

A. Ye:;. 

Q. Now, w h i c h  a r e a  d i d  your f o o t  s l i p  o n ,  t.he l i g h t e r -  area 
or t h c  d a r k e r  area o f  t h e  s i d e w a l k ?  

A. 11e1r-e. Here. That’s where i t  was.  There. ( W i t ne s s 
i n d i r a t .  i rig . ) 

Q. .Sc i L  would be o n  the  1icjht .cr  colored patch of  (:enlent., 
wl-ii(::li would he t h e  r e c t a n q u l . a r  are in f r o n t  of  the door‘? 

A. Y e s .  

Q. Now, d(> yor.~ r e c a l l  whether t h a t  r e c t a n g u l a r  pa t - ch  O €  
i i q h t e i -  colored cement  e x i s t e d  on t h e  morn ing  of  your  f a l l ?  

A. Oh, T don’t: know, my l o v e .  I d o n ’ t  k n o w .  

I n  ]her- t j L I i d a v i t  i n  o p p o s i t i o n  t o  t h e  m o t i o n ,  sworn t c i  on 

Ji . i ly  1 2 ,  200’/, p I . a i n t . i f 1  s t a t e s  
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More s p c c i I i c a i l y ,  I t - r ipped  on t h e  “ l i p ”  o f  t h e  f ron! .  
s t e p  of STARBIJCKS st:ore’s er i t . rance ,  
t.aIcer-I s h o r l _ l y  a € t e r  t h e  a c c i d e n t .  S a i d  “ l i p ”  i s  a niet-al 
and/or-  .c;teel cover .located aL t h e  c o r n e r  ericl of  t h e  fronl-. 
s1.e~:) wh ich  is s l igh l : . l y  e leva t .ed  and caused rny foot .  t o  yet.  
t r a p p e d  r e s u l t i r l g  i n  my t r i p  and  f a l l .  

depi c t c d  o n  t h e  p h o t o s  

Dur-iny L h e  Examina t ion  Hcfore T r i a l ,  T was not. 51.11~ nf 
t h e  correct. t e r - rn ino loyy  o r  p h r a s e  when r e f e r r i n g  1.0 s a i d  
“ i i p ” .  However, t - h r o u y h o u t  the d e p o s i t i o n  1 p o i n t e d  c7nd 
evein c:i.rcled t h e  area i n d i c a t i n g  t h e  l i p  when asked tc 
i . d e n t i . f y  t he  cause arid 1.ocat ior-I  of my f a l l .  After I.he 
cleposiLi on ,  T w C i s  i n f o r m e d  tha t .  i t  i s  re fer red  t o  as A 
“ l i p ”  . 

S a i d  “ l i p ”  on t h e  front. c n t r a n c : e  s 1.ep of Lhe S‘I’Ai7BUCK.S 
sLor-e was t h e  so1.e cause of  my t r i p  and  f a l l .  

Defendan t  S t a r b u c k s  a r g u e s  k h a t  p l a i n t i f f -  i s  uncib le  I-.(.) 

i t l e i n t i i y  t.he d e t e c t .  i n  the  premises t h a t  caused h e r  t o  fall. The 

( I : O L I L ~  f i n d s  t h a t  p l a i r i t i f f ’  s f a i l u r e  t o  e v e r  c i e s c r i h c  t.he deftr?c:t 

t .hah c a u s e d  h e r  f a l l  i s  f a t a l  t o  her C o m p l a i n t .  

T i  P i p p o  v C i t v  o f  N e w  Y o r k ,  4 3  A D 3 d  3 0 3 ,  304 (1‘’ Depl: 

l.tif.3 appellate court r e c i t e d  i t s  oft. r e p e a t e d  h o l d i n g  t - h a t .  2007) , 

‘\ ’ [ A ]  p a r t - y ’ s  a f f i d a v i t  t - h a t  c o n t r a d i c t s  [his or her]  prior s w r j r i i  

i-est-imolly c r e a t e s  or i ly  a f e i g n e d  i s s u e  of fact, and  i s  

i ~ - i : s i i f f i c i  ent  !.(.I d e f e a t .  a properly s u p p o r t e d  moi:i.on € o r  sununary 

j u d q ~ n e i i k ’  ( c i t a t i o n s  o m i k t e d )  . 

Thc! c o u r t  c o n c ~ i r s  w i t - h  de fcnda r l t  t - h a t  t h e  close up 

phoLograplis appericled Lo p l a i n t i f f ’ s  o p p o s i t i o n  p a p e r s  t h a t  s h o w  a 

met-a1 s kr.1.p bo1 t c d  t o  t -he  s t e p  m u s t  be d i s r e g a r d e d  becausc 

p 1  i i i n 1 . i  f f ’  s r,eference t o  s u c h  phot .ographs  were made f o r  the fi .rst  

L i m e  i n  h e r  a E f j d a v i t  i n  o p p o s i t i o n  t.o t h e  mot ion  for- sumnary 
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judqmcnt ,  and were n e v e r  d i s c l o s e d  or marked a t  t h e  d e p o s i t i o n  o f  

p 1  d i i n t . i f f  (:(inducted I T I O L ‘ ~  Iihari a y e a r  b e f o r e .  

L e s t  t.he C O ~ I Z ~ ‘ S  d e c j  s i o n  be  c o n s i d e r e d  o v e r l y  harsh, 

p l a i n l i i  ri h a d  e v e r y  o p p o r t u n i t y  t o  i d e n t i f y  thc: source of  1-ier 

f a l l  a s  d p i e c e  O F  m e t a l  or ;$ metal strip, hut. r . e p e a \ . e d l y  

t e s t i f i e d  t h a t  she (3i .d  n o t  know what  her shoe h i t  t h a t  c a u s e d  h e r  

t.o fall. A t  h e r  e x a m i n a t i o n  b e f o r e  t r i a l ,  she n e v e r  t-est-if iecl  

t h a t  she d i d  n o t  know what: i t  was c a l l e d ;  nor d i d  s h e  e v e r  

clt tempt to desc r ibe  [..he metal s t r i p  t h a t  h e r  af f - i d a v i t  now c a l l s  

a l i p ” .  P l a i n t i f f -  ha:; a t t a c h e d  no p h o t o g r a p h s  t h a t  b e a r  a 

c i r c l e  made h y  p l a i n t i f f  a t  her d e p o s i t i o n  i d e n t i f y i n g  t h e  dcfcc t .  

I.liai: she a s s e r t s  caused her f a l l .  F i n a l l y ,  she t e s t i f i e d  aL .cj(:)me 

p o i n t  that s h e  s l i p p e d  on t h e  “ l i g h t e r  c o l o r e d  p a t c h  of  t .he  

c e m e n t ” ,  which i s  c o n t r a r y  t o  t h e  s t a t e m e n t  in her o p p o s i n g  

il f f i  clavi t.. 

\ \  

Gi-ven t . h c  p l a i n t i f f ’ s  r e p e a t e d  t e s t i m o n y  “ t h a t  s h e  d i d  not 

h i o w  w h a I .  rausetl h e r  t o  f a l l  . . .  jury wouId be r e q u i r e d  t o  

spe(:u1.at.e a s  t o  t.he c a u s e  o f  h e r  f a l . 1 ,  [ a n d ]  .sununary judgment. i s 

a p p r o p r i a t . c .  “ Robinson  v Lupn, 2 6 1  A D 2 d  5 2 5  (2d Dept 1999) . 

Therefore, i.t. i s  

ORDERED a n d  A D J U D G E D  t h a t  d e f e n d a n t s  STARPJUCT<S COKPORATTON, 

a n d  STARBIJCKS COFFEF, \\73R’’ and COLUMBUS AVENUE” rnot ion f o r  

s imrnary Judgment  is GRANTED, and the V e r i E i e d  Corriplaint. i s  
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t 1 . 1  i :< a c t . i  o r 1  i r i  its e r i L i r e t y  a g a i n s t  all defendant..?. 

'This i .5 the  dcci  sion arid o rde r  of the court, 

Dated: March 12, 2008 ENTER : 
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