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SUPREME COURT - STATE OF NEW YORK 
I.A.S. PART 43 - SUFFOLK COUNTY 

Hon. ARTHUR G. PITTS 
lusticc of the Supreme Court 

Plaintiff, 

- against - 

RODERT M DEAN,  JR., ROBERT M. DEAN, 
\VAI,TEII 1AMI.S MULVEY 111 and CHRISTINE 
MI'I  VEY.  

Defendants. 

MOTION DATE 
MOTION DATE 11-1-07 (003) 
MOTION DATE 12-20-07 (004) 
ADJ. DATE 2-7-08 

10-3 1-07 (002 & 005) 

Mot. Seq. # 002 - MD; #003 - XMD; 
004 - XMD; # 005 - XMD; 

VANGELES N. SKARTSIARIS, PPLC 
Attorneys for Plaintiff 
6500 Jericho Turnpike, Suite 209 
Commack, New York 1 1725 

RICHARD T. LAU & ASSOCIATES 
Attorneys for Defendants Dean 
P.O. Box 9040 
Jericho, New York 11753-9040 

JOHN P. HUMPHREYS, ESQ. 
Attorneys for Defendants Mulvey 
3 Huntington Quad., Suite 102S, P.O. Box 9028 
Melville, New York 1 I747 

I Ipoii Iic thllowing papers numbered 1 to 28 read on this motion and these cross motions for summary iudgnient ; Notice 
ol'iVo~ioii/ O i - ~ L Y  to Sl iuiv Ca~isc and supporting papers ; Notices of Cross Motion and supporting papers 4 - 6; 7 - 
._-I__ 0: 10 - I ? .  . Ai1:wcriiig Aflidavih and supporting papers 13 - 14; 15 - 16: 17 - 18; 19 - 20 ; Replying Affidavits and supporting 
jxipcrs 7 1 - 22:  73  - 24; 15 - 26;  27 - 28 ; Other -; (- ) it is, 

1 - 3 

ORDERED that this motion (#002) by defendants Mulvey for summaryjudgment and the cross motion 
I 4003)  by dcfendants Dean for summary judgment dismissing the plaintiffs complaint on the grounds that 
none of' the injuries which ihe plaintiff allegedly sustained or exacerbated in the underlying motor vehicle 
<icc idcnt  con\titnte a serious injury as that term is defined in §5102(d) of the Insurance Law are considered 
thcrcxndci- :iiitl tinder CPLR 32 12 and are denied; and it is further 

ORDERED that  the cross motion(#004) by the plaintiff for partial summary on the issue of the 
Jetendants' 1 tabi I tty i n  this action is considered under CPLR 3212 and the relevant provisions of the Vehicle 
.ind haf t ic  L a m  and IS denied, as is the cross motion (#005) by the Mulvey defendants for summary judgment 
dismissing all claims of liability interposcd against them; and it is further 
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ORDERED that  pursuant to CPLR 32 12 (g), the court declares that the issue of the plaintiffs freedom 
ti-om cngageriicnt i n  acts of culpable conduct is hereby established for all purposes in this action and all 
dcicndants arc precluded from raising the issue of the plaintiffs comparative negligence by the introduction 
of ectdence at the trial of this action or otherwise, as all affirmative defenses based on the plaintiffs 
compara ti vt‘ iiegl I gcnce are dismissed. 

I’lainti f‘fcommenced this action to recover damages for the personal injuries she sustained on July 18, 
2005  while ricting as a front seat passenger in a car owned and/or operated by defendants Mulvey. At the time 
ot’thc ;tcciderit i t  was raining lightly or misting and the road was wet. Just prior to the collision, the Mulvey 
\chicle turncci into a residential driveway so as to change its travel direction by 180 degrees on Moore’s Hill 
Road i n  Laur-el I lollow, New York. The Dean vehicle was approaching the Mulvey vehicle and, after 
negotiating ;i ciirvc i n  the roadway, the right, front, passenger side of the Dean vehicle came into contact with 
the trunk of’ the Miilvey vehicle. There is conflicting testimony with respect to the position of the Mulvey 
\chicle at the time of impact. Defendant Robert M. Dean, Jr. testified that the Mulvey vehicle was 
perpcndicula to Dean’s lane of travel at the time of impact while defendant Walter James Mulvey, I11 testified 
that he had completed his turn around and was proceeding forward when his vehicle was struck from behind 
lq thc Dean chicle 

.As a 1-csult of the collision, the plaintiff sustained head trauma and was taken from the scene in an 
unconscious state. She was treated at the emergency room of a local hospital and released without admission. 
l3y her coniplaint and verified bill of particulars, the plaintiff claims to have suffered and/or to have 
:iggracated. accelerated or exacerbated the following injuries or conditions: temporomandibularjoint disorder; 
myohscial rain disorder; right temporomandibular joint derangement; loss of consciousness; headaches; 
constant j au  patn’cl icking; swelling, neck and shoulder pain; chronic right ear pairdtinnitus; difficulty closing 
tcetli; inabili ty to open mouth; extreme tenderness to touch right side of jaw; inability to chew; loss of 
mobility: Iiniited range of mandibular movement; pain right focal region of jaw; limited range of cervical 
motion; dt ffi x i 1  ty sleeping and weight loss; head contusion; possible need for surgery for temporomandibular 
loint disorder, and loss of enjoyment of life. Within a few days of the accident, the plaintiff returned to her 
honic state ol’Virginia and was treated by her family doctor for pain to her head, neck and shoulders; constant 
/aw popping and clicking and an inability to extend or open her jaw without pain and discomfort. She then 
trcated wit11 her dentist who fitted the plaintiff with a dental bite apparatus and referred her to a physical 
Iherapist. A though the plaintiffs physical therapy sessions ended in June 2006, the plaintiff alleges that she 
still cxpericiiccs, rrrter‘ crliu, jaw popping clicking, jaw pain, an inability to open her mouth, difficulty eating 
\’arioiis tonds all of which necessitates her use of the dental bite apparatus earlier prescribed and fitted by her 
cicn t I s t 

H) tlic instant motion-in-chief (#002) and cross motion (#003), the Mulvey and Dean defendants 
dciiiand an au ard of summary judgment dismissing the plaintiffs complaint on the grounds that none of the 
iiilurtes claiincd by the plaintiff to have been sustained in the subject accident constitute an actionable serious 
injiiry wi th in  the purview of55 102(d) of the Insurance Law. In support of these applications, the defendants 
submit and/or rely upon the pleadings, the verified bill of particulars served in response to the defendants’ 
scparatc dcinands: the plaintiffs deposition testimony and the reports of the dentist, orthopedist and 
nuurologist wlioiii the defendants jointly retained to examine the plaintiff. The defendants contend that such 
whiiiissioiic establish, prima facie, that none of the injuries which the plaintiff claims to have sustained in the 
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>ttb.iect accitlciit IS  actionable under 55 102(d) of the Insurance Law. However, review of the defendants’ 
~iihiiii~sions r : r a l  that genuine questions of fact regarding the threshold issue of serious injury were not 
clinilnatcd b y  the proof submitted by the defendants. 

I t  IS well cstablished that the court must determine in the first instance whether a prima facie 
.;ho\ti11g of serious injury as defined in $5102(d) of the Insurance Law has been established (see, Tipping- 
(’cstciri v Killreirir~y. I74 AD2d 663, 571 NYS2d 525 [1991]). On a motion for summary judgment 
dismissing thl- plaliittft‘s complaint pursuant to $5102(d) of the Insurance Law, the initial burden is on the 
Jc tcndan t to prcsent evidence, in competent form, showing that no injury constituting a serious injury was 
\tistained by the plaintiff in the subject accident (see, Furlong v Fuulton, 29 AD3d 856, 814 NYS2d 530 
[ 2000 1 ). 

A dcii:ndant fails to meet his or her burden of proof on a motion for summary judgment dismissing 
the plaintiff’s complaint for want ofa  serious injury where, inter alia, the defendant relies upon the reports 
ni’one or morc cuniintng physicians who: 1) observed limitations or restrictions in apart of the body which 
the plaintiff ;lainis to have sustained a permanent injury and such limitations or restrictions are not 
sullicicntly quantitYed and/or objectively established to be mild, minor or slight (see, Doherty v Galla, 46 
AD3d 6 I O ,  848 NYS2d 269 [2007]; Purudizov v Doan, 46 AD3d 787,848 NYS2d 303 [2007]; Whittaker 
11 IIkhster. Truckirrg Cory., 33 AD3d 613,823 NYS2d 95 [2006]); or 2) failed to address a specific injury 
or category o f  serious injury that has been alleged in the plaintiffs complaint and/or bill of particulars to 
have been sustained i n  the accident (see, O’Neul v Bronopolsky, 41 AD3d 452, 835 NYS2d 910 [2007]); 
G m o i ~  11 C.L.S. Transportation, Inc., 37 AD3d 530, 829 NYS2d 688 [2007]; Villavicencio v Mieles, 7 
i\l>?ci 770 N YS2d 82 [2004]); or 3) failed to provide an objective basis for an asserted medical opinion that 
the cause of’ my  observed limitation or restriction is unrelated to the subject motor vehicle accident (see, 
z4hbarlessa 11 Roge~s ,  40 AD3d 665, 836 NYS2d 633 [2007]; Bozza v O’Neill, 43 AD3d 1094,842 NYS2d 
Y X  I7007): Geirtile 11 Snook., 20 Ad3d 389, 799 NYS2d 230 [2005]). 

Ilcie the April 12, 2007 examination of the plaintiffs jaw by the defendants’ dentist revealed a 
d e b  t;itton on opciiiiig and closing and a crepitus on opening and closing the right and left TMJ. However, 
thc dentist did not assign a quantitative percentage or qualitative assessment of the degree of the observed 
Ii~nitatioii 01 crepitus condition and he offered no opinion as to causation of said limitation and crepitus 
cclncli troii. 7’hc defendants‘ orthopedist also noted the existence, palpably, of a crepitant sensation with 
,icti \  e opening and closing of both of the plaintiffs TMJ joints in his April 12, 2007 examination of the 
plaintif’f f I C  fill-ther noted that the plaintiff was suffering from TMJ injury by history, which history 
included h i s  I C V I C ~ ,  tiitel- alicz, of the records of the plaintiffs treating dentist following the accident. The 
Jeli.iidantx’ neurologist deferred any opinions with respect to the plaintiffs TMJ dysfunction to “dental 
coilsuitant.;’ Nonc of’ the defendants’ dental or medical examiners addressed the plaintiffs pleaded claims 
ol‘chronic cLii- p a i n  and tinnutis. 

IJpoii I - ~ V I C M I  of the defendants’ submissions, the court finds that the same were insufficient to 
establish, p i  i i i i a  facic, that the plaintiff did not sustain an actionable serious injury in the subject accident. 
1 - h ~  Itmitatton i n  the plaintiffs jaw and the crepitus condition which the defendants’ examining dentist and 
oi-thopcdist obscn cd and which the plaintiff alleges to have been caused, aggravated, accelerated or 
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cxaccrbated by the subject accident, cannot be considered mild, minor or slight as the defendants’ dentist 
and orthopedist failed to assign a quantitative percentage or qualitative assessment of the degree of the 
limitation antiior crepitus condition they observed in their examinations of the plaintiffs jaw (see, Doherty 
I’ Galla, 46 AD3d 6 I O ,  848 NYS2d 269 [2007], supru; Paradizov vDoan, 46 AD3d 787,848 NYS2d 303 
[2007], szrpi~r, CVhittuker v Webster Trucking Corp., 33 AD3d 613, 823 NYS2d 95 [2006], supra; Kelly 
v Ke/ife/d, 26 AD3d 469, 809 NYS2d 581 [2006]). Moreover, the failure of the defendants’ medical and 
dental cxamiricrs to examine and address the plaintiffs pleaded claims oftinnitus and other chronic conditions 
of the plaintil‘f s right ear warrant a finding that the defendants failed to sustain their initial burdens on the 
instant applications (see, O’Neal v Brorzopolsky, 41 AD3d 452, 835 NYS2d 910 [2007]; Gerson v C.L.S. 
’liarisportation, Inc., supra). Under these circumstances, it is unnecessary to consider whether plaintiffs’ 
opposition papers were sufficient to raise a triable issue of fact on that matter (see, Nenzblzard v Delatorre, 
I6 AD3d 390,79 1 NYS2d 144 [2005]; McDowaIl v Abreu, 11 AD3d 590,782 NYS2d 866 [2004]; Coscia 
v 938 Tradir.rg Corp., 283 AD2d 538, 725 NYS2d 349 [2001]). Therefore, the motion (#002) and cross 
tnotron (#003) by the defendants for summary judgment dismissing the complaint on the grounds that 
plaintiff did not sustain a serious injury as defined in Insurance Law 55102 (d) are denied. 

Left for determination by the court is the cross-motion (#005) by the Mulvey defendants for summary 
judgment dismissing all liability claims interposed in this action against them and the cross motion (#004) 
by the plaintiff for partial summary judgment on the issue of each defendants’ liability for the occurrence 
of the subject accident. In support of their cross motion for summary judgment, the Mulvey defendants rely 
upon the rules imposing liability to trailing vehicles whose drivers fail to provide a non-negligent excuse 
for colliding into the back of a vehicle that is lawfully stopped or in the process of a lawful stop at the time 
of the collision (see, e.g., Marietta vScelzo, 29 AD3d 539,815 NYS2d 137 [2006]; DavidvNew York City 
Board ofEducation, 19 AD3d 639,797 NYS2d 294 [2005]; Rebecchi v Whitmore, 172 AD2d 600,568 
NYS2d 423 [ 19911; Daliendo v Johnson, 147 AD2d 312, 543 NYS2d 987 [1989]; Si/6ertnan v Surrey 
Caclillac LirriorisiiieService, Inc., 109 AD2d 833,486 NYS2d 357 [ 19851). Both the Dean defendants and 
the plaintiff oppose the Mulvey defendants’ cross motion upon allegations that issues of fact exist regarding 
whether defendant Walter James Mulvey, IU was negligent in the manner in which he operated the Mulvey 
vehicle at tlie time of the collision and that summary judgment in favor of the Mulvey defendants is 
piecluded by the existence of these questions of fact. 

The backing of a motor vehicle is prohibited by 9 121 1 of the Vehicle and Traffic Law unless such 
niovement may be made with reasonable safety and without interfering with other traffic (see, Perra v 
Santana, 5 AD3d 649,774 NYS2d 744 [2004]). The conflicting versions of the material facts surrounding 
the occurrence of the accident, such as the position of the Mulvey vehicle at the time of impact and whether 
the conduct of Walter James Mulvey, 111 in backing out of the residential driveway in which he turned to 
effect a turn around of his vehicle was negligent under the circumstances, present genuine issues of fact, 
including those of credibility, which the trier of fact must determine (see, Flood v New York City Transit 
Authority, 6 AD3d 655,775 NYS2d 557 [2004]; see also Broughton v Dery, 56 AD2d 906, 392 NYS2d 
693 [ 19771; White v Leary 7 AD2d 807, 181 NYS2d 57 [ 19581). Accordingly, the MuIvey defendants’ 
cross motion ( # O O S )  for summary judgment dismissing all claims interposed against them in this action is 
denied. 
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Also denied IS the plaintiffs cross motion (#004) for partial summary judgment on the issue of each 
ol’the defend; tit’s liability for the occurrence of the subject accident. The questions of fact outlined above 
r ~ y d i n g  issiics of comparative negligence on the part ofthe drivers of the vehicles involved in the subject 
,icctdcnt preclude thc granting of the plaintiffs cross motion for partial summary judgment on the issue of 
the defendant,’ liability (see, Rim vNicloletta, 119AD2d 562,500NYS2d 730[1986]; seealsoMorrison 
11 filorrtzouotos, 40 .4D3d 71 7, 835 NYS2d 713 [2007]; John v Leyba, 38 AD3d 496, 831 NYS2d 488 
[3007]: Miindo 1’ City of Yonkers, 249 AD2d 522, 672 NYS2d 128 [1998]; Cf, Silberman v Surrey 
Circ l i l l c rc~  Liirr ~ortsiire Service, supra). 

Althoiigli thc existence of questions of fact regarding comparative negligence on the part of the 
dl-ti.crs ofthe \ chicles involved in the subject accident precludes the granting of the plaintiffs motion for 
~xirtial summary judgnient on the issue of the defendants’ liability, the record adduced on the instant motion 
clearly estahllsheci the absence of negligence on the part of the plaintiff. Although the Dean defendants 
claim that tlic. plaintiff, a mere front seat passenger in the vehicle operated by defendant Walter James 
M L I I \ c ~ .  111, \vas negligent i n  that she failed to exercise reasonable care for her own safety and that such 
ricgligcncc causecl or contributed to the occurrence of the accident, such claim is rejected as unmeritorious. 
Milt i t  has long been recognized that a passenger must use reasonable care for his or own safety, 
rcasniiablc ~ 1 1 . c  iiieans that degree of care which a reasonably prudent person would use under the same 
circiimstancei (Nclsorr v Njgren, 259 NY 71, 181 NE 52 [1932]; Andre v Pomeroy, 35 NY2d 361, 362 
Y Y S N  13 1 [ 10741) 

Here, thc record is devoid of any evidence tending to establish that the plaintiff acted unreasonably 
i~iidcr the ~i1x‘i1iiistan~e~ and that she breached a duty of care owing to herself, to the driver of her vehicle 
o r  to anyone ~ l s e  (.see, Luck v TeZlier, 222 AD2d 783, 634 NYS2d 814 [ 19951; Knorrv v City of Albany, 
08 AD2dOX2.414NYS2d 819 [1979];Alturev2061BryantAve. Corporafion,256AD 1004, 10NYS2d 
Wl [ 19391 C’i , Possner v Hendler, 302 AD2d 509, 755 NYS2d 255 [2003]). Accordingly, the court 
d c c l m s ,  pu~-xuant to CPLR 32 12 (g), that the issue of the plaintiffs freedom from engagement in acts of 
culpable conduct I S  hereby established for all purposes in this action. All affirmative defenses based on the 
plaintiff’s comparative negligence are dismissed and all defendants are precluded from raising the issue of 
thc plainti 1’1’5 coniparative negligence by the introduction of evidence at the trial of this action or otherwise. 

J.S.C. 

-- F1 NAL DISPOSITION X NON-FINAL DISPOSITION 
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