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P I il i n t i ff, 
- against - 

lndcx No. 
104 I39/03 

DECISION 
and O R D E R  

Mot. Scq. 003 

THE CITY OF NEW YOICK, NEIGHBORHOOD 
P A R T N E R S H I P  H O U S I N G  DEVELOPMENT Fb 
C O M P A N Y ,  INC.,  T&M REALTY M A N A G E M E  
INC. and PASCAL R E A L T Y  M A N A G E M E N T 4  

COR POIi AT! O N ,  
Dcfcndants. % 4 

% $ 4  

mQq/ 262% 
r- 44 

e0 9 4+----x _--_____I---___-_---~-----”----------------------~-------- 

HON. EILEEN A.  R A K O W E R :  % % 
Firefighter Gary Grcgory brings this action for pcrsuiial injuries hc suffered 

whcn hc trippcd or1 a spackle buckct and fell down stairs whilc fighting a firc at 50 
West 129‘’’ Strwt on Octobcr 1, 2001, Joycc Gregory brings a dcrivativc action. 
Thc City of Ncw York (City) O I V I ~ C ~  thc building and lcasod i t  to Ncighborliood 
Partncrship Housing Dcvclopnicnt Fund Company, Inc. (NPHDFC)  and T&M 
Realty Managciiicnt, Inc.(T&M). Plaintiffs allugc that a spacklc buckct was 
ncgligcntly left in the Iiall\vay and the scvcrity of the firc and thc associated smoke 
condition wcrc csaccrbatcd by dcfcndarits’ violation of various scctions of tlic 
adm i ii i s  t ri t i vc cod c, i tic I u d i 11 g an u n sca I cd d ii 111 bw a i t cr s t i  ii ft , w h i c h d i rcc t I y or 
indircctly oauscd tiis injury, (Gcncral Municipal Law $205-a.) An investigation 
rcvcalcd that the firc startod in  a fifth floor apartmcnt, in a clothcs drycr which 
tcnants arc not permitted to h a w ,  and spread up tlic opcn dumbwaiter shaft that the 
tcnant \vas using to vent tlic drycr. 

Plaintiffs brings this motion to re-arguc the court’s dccision datcd Scptcnibcr 
26, 2007, now sccki ng rcinstatcmcnt o f  plaintiffs cotiiiiion law ncgligcncc cause of 
action against NPHDFC and T&M. City cross iiiovcs to rcarguc dcnial of its motion 
for summary judgnicnt on tlic issuc of contractual indciiiility from NPHDFC and 
TGtM. and now sccks for the first timc sumriiary judgmciit disniissiiig plaintiffs’ 
ciluscs of action pursuant to Gcncral Municipal Lrrw(GML) # 205-a pursuant to the 
fircl>gl-rtcr’s rule along with disriiissal of plaintiff Joycc Grcgory’s causc of action 
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under G M L  $205-a.  NPHDFC and T&M also cross move to reargue thcir motion for 
summary judgment and scck dismissal of plaintiffs cause of action against Pascal 
Realty Managcmcnt Corporation (I'ascal) which \vas discusscd in thc court's October, 
2007 decision but not cxprcssly passed upon. Plaintiffs opposc City's, NPHDFC's and 
T&M's cross motions cxccpt for that portion that pertains to Pascal. City opposcs 
plaintiffs' motion to rcarguc and NPHDFC's and T&M's cross motion cxccpt for that 
portion that pertains to Pascal. NPHDFC and TGrM opposc plaintiffs and City's 
i i i o t i o n s .  T l i c  m o t i o n s  t o  r c - a r g u c  a r c  g r a n t e d .  

Alt1iough not "ordcrcd" in thc dccrctal paragraphs, the court's Scptcmbcr, 
2007 dccisioti statcd, "[i]nitially, plaintiff is prccludcd fioni bringing claims o f  
coninion law iicgligcncc by tlic "tircl~ghtcr's rulc," ~ v l i i u l i  statcs 

Whcrc sonic act takcn in furtlicrancc of a specific policc or 
firefighter function cxposcs tliu plaintiff to a licightcticd risk of 
sustaining t l ic particular injury? hc or stic may not rccovcr 
daniagcs for common law ncgl igcncc. (Zuiiglii 17. Niuguru 
Frotrtict- Tt-(itisp. Cotjiiii ' 1 1 ,  85  NY2d 423[ 19951). 

Plaintiffs argue Iicrc ~liat  thc prohibition of a coiiitiioti law causc o f  action 
for ncgligcncc was abrogated by Gcricral Obligations Law $ 1 I -  106 in 1996, 
cxccpt as to fcllow f?rcfightcrs and municipal cniployccs. Plaintiffs conccdc that 
such a causc of action may not be sustaincd against City. 

Goncral Obligations Law $ I 1 - IO6 statcs that I 
Wlicncvcr any policc officer or fircfiglitcr suffcrs any injury, 

discasc or dcath wliilc i n  thc laivful discliargc of  his official dutics and 
that injury, discasc, or death is proxiniatcly causc by thc ncglcct, 
willful omission, or intentional, willful or culpablc conduct o f  any 
pcrsoii or entity, othcr than that policc officer's or fircf~ghtcr's 
ciiipluycr or co-cmploycc, thc policc officer or firefighter suffcring 
that injury . , , may scck rccovcry and daniagcs froni tlic person or 
cn t it y \vliosc ncg 1 cc t , \vi I I fu I o ti1 i ss io ti, or i tit  cn t io 11 a 1 ? w i I I fu I or 
culpablc conduct rcsultcd in  that injury, discasc or death. 

Accordingly, Gcneral Obligations Law $ 1 1 - 1  06 pcnnits fircfightcrs a causc of 
action wlicrc they arc injured by tlic ncgligencc of anothor who is not his cniploycr 
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or co-workcr, (Grogirti \I. Ci/\t . .  of‘N~w’ Y w k ,  c’/ l i / . ,  259 AD2d 240 [ I ”  Dcpt. 19991) 
and plaintiff may maintain a coliinion law cause of action for ncgligcncc against 
NPHDFC and T&M. 

NPHDFC and T&M reargue that thcy arc‘ ctititlcd to sutnrnary judgmcnt 
bccausc thcrc is tio cvidcncc in  thc record demonstrating that they had rioticc of 
cithcr the buckct in tlic hallway or any adniinistrativc codc violation rcgarding the 
unscalcd duiiibwaitcr. NPHDFC a n d  T&M state that City is rcsponsiblo for any 
violations pcrtaining to the dumb\vaitcr bccausc NPHDFC and T&M only 
controllcd the building for ninctccn days prior to plaintiff’s injury and i t  was not 
possiblc to discover and ronicdy any such dcfcct i n  that tinic period. 

Thc deposition tcstiiiioiiy of thc building supcrintcndcnt, Mr. Rosado 
(Rosado) rcvcals that thc Prcsidcnt of thc Tcnants Association would soriictitiics 
hire hcr husband, Mr. Frcdcricks (Fredcricks,) to do rcpairs in the building. Thcre 
is cvidcncc that a report regarding the prcscncc of lcad paint may havc prompted 
T&M to makc rcpairs and, at tlic tinic of the fire, Frcdoricks was painting sonic of 
the apartments. Rosado kcpt supplies in the bascnicnt, including five gallon 
spackling buckcts, both full and ctiipty, for rcpairs such as plastering holcs. Rosado 
loaticd Frcdcricks ccrtain painting supplies but docs not rcuall lending hini a 
spackling bucket. Rosado testified that  tlic only work being dotic in the building at 
that time was in the aparttiicnts “repairing walls, painting, that would be it.” 
Rosado also tcstificd that at tinics thcrc was garbagc in the hallways which hc 
would clcan up and rctiiovc. This cvidcticc is sufficicnt to create a qucstion of Fact 
f‘or the ju ry  regarding rhc buckct in thc liallway that plaintiff tripped on. 

NPIIDFC arid TGrM also arguc that tlicy arc ctititlcd to suniriiary jttdgriicnt 
bccausc thcy did not havc rioticc of any adniinistrativc codc violations i n  the 
building and ninctccn days is iiisufficicnt, as a tiiattcr of law, to discover atid cure 
any such violations. They arguc that the facts here rcquirc liability for these 
violations to extend to City. City opposcs NPHDFC and T&M’s motion for 
suniniary judgtiicnt and sceks contractual indemnification, City argues that thc 
Icasc bctwccn i t  and NPHDFC and T&M rcquircs them to inspcct the building and 
to maintain i t  i n  a safe condition. City states that i t  should bc held blaniclcss for 
any GBL $ 205-a violation f’or which NPHDFC and T&M may bc liablc. 

Rclcvant portions of the Ieasc bctwccn City and NPHDFC and TGrM state 
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tlic Premises as hcrcinaftcr dcscribed. 
Article 111, 3. I Manwcnicnt. Lcsscc shall opcratc and manage 

Y Article 111, 3.2 Rcpairs and Maintcnancc. Lusscc shall regular 
visit and inspect the Prcrnises; cause tlic Preniiscs to be rnaintaincd 
and opcratcd in a propcr, safe, and sanitary condition in complianuc 
with all applicable laws and regulations; and niakc or cause to be 
made all repairs, rcplacctiicnts, and adjustnicnts to the Prcniiscs and 
all fixtures, cquipnicrit, and appurtcnanccs. 

Article V, 5.1 Existing Tcqants. Lcsscc accepts the Prciiiiscs 
subjcct to thc rights of all lawful tenants arid pcrsons with rights to 
occupy tlic Prcniiscs. Lessor makes no rcprcscntatiun or warrantcc to 
Lcsscc regarding thc occupancy of the Prcmiscs and lcsscc has 
inspcctcd tlic Prcniiscs and sliall bc charged with knowledge tlicrcof. 

Article VII, 7 .  I Indctiitlify. I f  thc pcrsori or property of othcrs 
sustains any loss, damage or injury rcsulting from tlic ncgligcncc, 
carclcssncss or willful tort of Lcsscc, its agcnts, cniployccs, 
contractors, or subcontractors in  the performance of this Nct Lcasc or 
from its or thcir failure to comply with any provisions of this Net 
Lcasc or of applicablc laws, Lcsscc shall indcninify and hold Lessor 
harmless from any and all claims and judgmcnts and from any costs 
and cxpcnscs which Lessor may suffer or incur by reason thcrcof. 
This Scction7, I shall survivc termination or cxpiration of this Nct 
Lcasc. 

City argucs that NPHDFC and TGrM cxprcssly assunicd liability in 
accordance with Article V11, 7. I ,  thc indciiinification clausc. I t  argucs that under 
Article V, 5. I ,  NPHDFC and T&M acknowlcdgcd that thcy had inspcctcd the 
prcniiscs. This provision rclatcs to tonant occupancy but noncthclcss vcrifics that 
an inspcction of thc apartnicnts was done. Additionally, NPHDFC and T&M wcrc 
required by Article 111, 3.2 to “visit and inspect tlic Prciiiiscs; cause thc l’rcniiscs to 
be niaintaincd and opcratcd i n  a propcr, safc, and sanitary condition in conipliancc 
with all applicablc laws and rcgulatioris . . ..” Further, thcrc is cvidcncc that a 
nianagcr from T&M, Mr. I)ascaI, along \vi th anothcr unkiiown pcrson, did inspcct 
the premises. 
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Liability for a dangcrous condition docs iiot cxtcnd to a prior owiicr but a 
"narrow exception cxists, liow'cvcr, and liability niay bc imposed whcrc the 
condition cxistcd at the time of the convcyancc and the ncw owncr has not had a 
rcasonablc timc to discovcr tlic condition, if i t  was unknown, and to rcnicdy tlic 
condition oncc i t  is known." (Bittt*oiiq[f\j. Ho '.v DcIvIoptwtit Cotp., C I  [ / I . ,  77 
NY2d 896 [ 199 I ] ) .  Nf'HDFC and T&M arguc that ninctccn days, as a niattcr of 
law, is not sufficient t i i i ic tor i t  to have discovcrcd and rcnicdicd thc violation. 
Howcvcr, a rcvicw of thc c11scs oil the subject rc'vcals that Appellate Courts focus 
less on tlic intcrvcning timc pcriod than wlicthcr the violation or dcfcct was readily 
apparcnt or Iiiddcn and uridiscovcrablc. ( SCC, Gtwtiuziu 17. 3 70 Lcxiugtoti A \ t ~ t i i w ,  

LLC, ct (11. mid tlw Ci(i* ( ? / N L J H ~  Yut-k, 40 AD3d 303 [ 1 '' Dcpt, 20071, holding that 
an issue of fact cxists as to wlicthcr thc oil f i l l  cap that was cmbcddcd i n  and 
bcncath thc sidewalk was latent and undiscoverable during thc two days that 
dcfcndant 370 Lexington Avcnue LLC had owncd the building; Bi/ti-ollq[/'v. Ho '.r 
D ~ W I ~ N ~ I L J I I ~  Cotp., ct ( I / . ,  s i rp~w,  City not liable for fjrciiian's injury whcrc Ho's 
Dcvclopmcnt Corp. w a s  i n  possession of tho building for ninc months and City had 
not rctairicd the right or obligation to rcnicdy dangerous conditions; M U I I ~ L J \ ~ : Y  1 1 ,  

Tobias, 260 AD2d GO8 [Td Dcpt. 19991 holding that prcscrit owncr who was in 
possession for thirty four days whcn plaintiff niovcd into apartnicnt with lead paint 
condition could not cxtcnd liability to prior owncr whcrc thcrc is no cvidcncc that 
prior owncr cithcr crcatcd or conccalcd condition froni prcscnt owncr; c/: 
Fu~-tug/ict~, \in Cit)i ~ / ' N L ' H ~  YorX-, 26 AD2d 494 [ I "  Dcpt. 19661, liability extends 
back to City whcrc injury occurrcd four nionths into new ownership and violation 
for lack of sprinklcr systctii, although revealed to new owncr, would takc six 
months to rcmcdy ). City also argues that NPHDFC and T&M's witness admittcd 
at dcposition that thc condition of the dumbwaitcr shafts was not hidden, Iiowcvcr, 
City docs not submit that deposition licrc. 

City also maintains that NPHDFC and T&M's argument that plaintiff cannot 
recover from thcm under G M L  $ 205-a bccause they did not havc noticc of tlic 
administrative code violations pertaining to the dumbwaitcr is without riierit. In 
fact, 

[Nloticc is matcrial to rccovcry uiidcr Gcncral Municipal Law $ 205- 
a. Howcvcr, to bc sufficicnt under thc statutc, i t  is not ncccssary that 
tlic plaintiff providc such rioticc as tic would bc rcquircd to 
dcmonstratc in ordcr to recover under a thcory of co~iiiiion law 
ncgligcncc, viz,, actual or constructivc noticc of thc particular dcfcct 
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on thc prciiiiscs causing injury. The statutc rcquircs only that thc 
circumstances surrounding the violation of ‘sonic statute, ordinance, 
or rule rcspccting thc niaintcnancc and saf’cty of such prcmiscs’ 
indicatc that thc violation was, in the words of ttic statute, ‘a rusult of 
any  neglect, omission, willful or culpable ncgligcnce’ on thc 
defcndant’s part,” (L i i so i skc i s  \’. As-cli-ocf, 183 AD2d 244 [ I st Dcpt. 
19921 intcmal citations omittcd). 

The untinicly dcniisc of T&M’s iiianagcr who inspcctcd thc prcmiscs and its 
inability to idciitify its otlicr cmploycc who acconipanicd hini on the inspection 
tour docs not scrvc to rclicvc its obligation to "inspect the Prcniiscs; cause the 
Prcniiscs to bc iiiaintaincd and opcratcd in a propcr, safe, and sanitary condition i n  
conipliancc with all applicable laws and rcgulations,” nor docs i t  shift liability and 
rclcasc them froni thcir duty to indcninify City. Hcrc, as in Bittroljj,’ .sirpi.(i, ncithcr 
plaintiff nor NPHDFC and T&M has offcrcd aiiything to show that the allcged 
dcfcctivc conditions cxistcd bcforc City leased thc prcmiscs to NPHDFC and 
T&M. Additionally, ncitlicr plaintiff nor NPHDFC and T&M dcmonstrstc that 
NPHDFC and T&M did not have adcquatc timc to discover and rcnicdy such 
dcfccts. ( / ( I . )  Accordingly, City is cntitlcd to contractual indcninification from 
NPHDFC and T&M. 

City also argues for ttic first timc that i t  is entitlcd to summary judgment as 
against plaintiffs and that plaintiff Joyce Gregory cannot recover in a dcrivativc 
action based upon violatiotis of G M L  $205-a. As thcsc niotions arc untimcly, the 
court will not address thciii. (CPLII $ 32 12).  

Lastly, dcfcndants NPHDFC and TBiM rcncw thcir rcqucst to discontinue as 
against dcfcndant Pascal Managciiicnt Corporation (Pascal). Thcsc dcfcndants and 
plaintiff signcd a stipulation of discontinuancc as to Pascal on January 26, 2007, a 
copy of which is annexed hcrc. The court noted in its September, 2007 decision 
that City did not consent to discontinuancc as to Pascal but  “niadc no niciition of 
Pascal in its answer, nor in its motion for suniniary judgiiicnt.” NPHDFC and 
T&M now also append a iiotarizcd affidavit from T&M’s iiianagcr stating that 
Pascal “did not own Icasc, operatc, maintain, posscss, rcpair control and/or nianagc 
the prciiiiscs” on bcforc or after thc date of plaintiffs accident. In its cross-motion 
hcrc for suniniary judgment and contractual indemnification, City again iiiakcs no 
rcfcrcncc to Pascal and docs not opposc discontinuancc as to it.  Accordingly, tlic 
action shall bc discontinued as to Pascal. Whcrcforc, it is hcrcby 
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ORDERED that tlic niotions to rc-arguc arc grantcd; and i t  is furtlicr 

ORDERED that plaintift-s niotion to rcinstatc a cairsc of action for co1iiiiion 
law ncgligcncc as to NPHDFC and T&M is grantcd; and it is fiirthcr 

ORDERED that NI’HDFC and T&M’s motions for suiiiiiiary judgiiicnt as 
against plaintiff arc dciiicd; and i t  is further 

ORDERED that NI’HDFC and TSsM’s motions l’or sumiiiary judgliicnt as 
against City arc dcnicd; and i t  is firrthcr 

ORDERED that City’s motion for sunimary judgtncnt as against plaintiffs is 
dciiicd as untinicly; and i t  is furthcr 

ORDERED that City’s niotion for sunimary judgmcnt in  thc dc.riirativc 
action of plaintiff Joycc Gregory pursuant to G M L $  205-a is dcriicd as trntiiiicly; 
and i t  is further 

ORDERED that, upon rc-argumciit, City’s motion for sutiiniary j tidgiiicnt on 
the issuc of contractual indemnification as against NPHDFC and T&M is granted; 
atid it is further 

ORDERED that this action is dismisscd as to defendant Pascal Mrinagcmcnt 
Corporatiori; and it is furthcr 

ORLIEIIED that thc Clcrk is dircctcd to ciitcr judgiiicnt iiccordingly. 

All othcr rclicf rcqucstcd is dcnicd. 

This constitutes thc decision and ordcr of tlic court. 

Datcd: March 24, 2008 \ 

EILEEN A. RAKOWER, J.b.C‘. 
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