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Defendant moves by Order to Show Cause for an order: (i)

compelling plaintiff to submit his claims to mandatory arbitration
before FINRA (f/k/a NASD); (ii) staying this action in its
entirety, including but not limited to the deposition of Kirk
Kellogg, pending final resolution at arbitration; and (iii)
granting defendant leave to amend its Answer to include an

affirmative defense for mandatory arbitration.

-~ Plaintiff argues in opposition that defendant; which- has

aggerted thirty-two affirmative defenses and four counterclaims,
and has taken part in proceedings before this Court over a period
of nearly three years, has waived its right to demand arbitration

in this action which is now pending on the trial calendar.




It ig well gettled that “([wlhile arbitration isg favored as a

matter of public policy"'(Accessorv Corp. v. Capco Wai Shing, LLC,

39 A.D.3d 344 [1° Dep’'t 2007)), a “defendant's right to compel
arbitration, and the concomitant right to stay an action, does not
remain absolute regardless of the degree of his participation in

the action” (De Sapio v, Kohlmeyer, 35 N.Y.2d 402, 405 [1974]).

The Court of Appeals has thus held that “contesting the merits
through the judicial process ig an affirmative acceptance of the
judicial forum and waives any right to a later stay of the action.”
De Sapio v. Kohlmeyer, gupra at 405.' See also, Flores v. Lower

East Side Servige Center, Inc., 4 N.Y.3d 363, 371-372 (2005) which

held that -defendant “did not timely assert an arbitration claim

either by raising it as a defense in its answer or by moving to
compel arbitration (see CPLR 7503), electing instead to fully
participate in this litigation for more than 16 months through
discévery and the filing of a note of issue”, concluding that those

“l‘acts were clearly inconsistent with [its] later claim that the

parties were obligated to settle their differences by arbitration’

(citations omitted)”; Accessory Corp. v. Capco Wai Shing, LLC,

supra at 345, which held that “even had defendants possessed a

. The Court reasoned that *“{tlhe courtroom may not be
used ag a convenient vestibule to the arbitration hall so as to
allow a party to create his own unique structure combining
litigation and arbitration.” De Sapio v. Kohlmeyer, supra at
406.
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right to compel arbitration of this dispute, their participation in
discovery would have constituted an affirmative acceptance of the
judicial forum, with a concomitant waiver of any right to
arbitration”; Johnson v. Brooklake Associateg, 271 A.D.2d 382 (1%t
Dep’'t 2000) which held that *[d]efendant waived any right to
arbitrate the c¢laim by affirmatively participating in this

lawguit.”

Similarly, the United States Court of Appeals for the Second
Circuit has held that a party is deemed to have waived its right to

arbitration under Section 4 of the Federal Arbitration Act (Faa),

9 U.5.C. § 4

1f it “engages in protracted litigation that results in
prejudice to the opposing party.” [citations omitted].
While waiver of arbitration is not to be lightly
inferred, the issue is fact-specific and there are no

bright-line rules. [citation omitted}. Factors to
congider include (1) the time elapsed from the
commencement of litigation to the request for
arbitration; (2) the amount of litigation (including

exchanges of pleadings, any substantive motions, and

- -discovery); and. (3) proof of prejudice, including taking
advantage of pre-trial discovery not available in
arbitration, delay, and expense.

Matter of S&R Co. of Kinggton v. Latgona Trucking, Inc., 159 F.3d

80, 83 (2nd Cir. 1998), cert. dism’'d, 528 U.5.1058 (1999).
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Based on the papers submitted and the oral argument held on
the record on February 27, 2008, this Court finds that an
application of these factors to the particular facts of this case
leads to the inescapable conclusion that defendant has long since
waived its right to arbitration through its extensive participation

in thig lawsuit for almost three years.

Defendant also argues that plaintiff failed to timely
challenge itg Notice of Intention to Arbitrate which was served

upon plaintiff on or about November 30, 2007.

However, “[o]lnce waived, the right to arbitrate cannot be

regained.” Tengtu Int’l Corp. v. Pak Kwan Cheung, 24 A.D.3d 170,

172 (1st Dep’t 2005).

Accordingly, defendant’s motion to compel plaintiff to submit
his claims to arbitration, for leave to amend its Answer to include

an affirmative defense for mandatory arbitration and to stay this

action is denied in its entirety.

This constitutes the decision and order of this Court.
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