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Plaint i ff, 

- against - 

Indcx No. 
1 I73 16/05 

Scq No.: 003 

Decision and 
Order 

THE CITY OF NEW YORK, VERIZON, 
EMPIRE CITY SUBWAY LIMITED and 
CONSOLIDATED EDISON COMPANY 
OF NEW YORK, INC., 

Plaintiff brings this action for personal injurics shc allcgcdly sustained when 
shc trippcd and fcll ovcr a metal spike in the crosswalk located at Wcst 52”’ Strcct and 
5Ih Avcnuc, i n  thc County and State o f  New York on April 22, 2005. Dcfendant thc 
City of Ncw York (“City”) niovcd scparatcly for suniiiiary judgment pursuant to 
CPLR 3212 on the ground that i t  Iiad no iioticc of tlic dcfcct allcgcd. No party 
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opposed the motion, and tlic clainis and cross claims as against thc City werc 
disniisscd by ordcr of this court dated March 17, 2008. Nico Asphalt Paving, Inc. 
(“Nico’*)makes this motion to dismiss all clainis and cross clainis as against i t .  
Plaintiff and Triuniph Construction COT. (“Triumph”) opposc. Vcrizon New York, 
Inc. (“Vcrizon”) and Empire City Subway Company (Limitcd) (“Empire”) together 
oppose, and bring a cross motion for summary judgiiiciit on the issuc of 
indcninification as against Nico. No party opposes tlic cross niotion. 

Nico, i n  support of its motion, argues that it did not pcrforni paving work in thc 
cxact location of the claimed defect, and cannot bc liable for plaintiffs injuries. Nico 
subniits: ( 1 )  the pleadings; (2)  plaintiffs noticc for trial; (3) plaintiffs verified bill of 
particulars; (4) thc dcposition transcript of Frcda Ross Hancock; ( 5 )  photographs 
identifying tlic place plaintiff fcll and ttic allcgcd dcfcct which caused her fall; (6) the 
dcposition transcript of Miuliacl Dictrich, an cniploycc ofConsolidatcd Edison (“Con 
Ed”); ( 7 )  Con Ed field data forms; (8) Dietrich’s daily log shcct; (9) thc dcposition 
transcript of Dirk Rolff for Empirc; ( I O )  Empire’s paving order; ( I I ) thc dcposition 
transcript of John Dcncgall for Nico; ( 12) Con Ed’s work ordcr and rcport of work 
assigncd to Nico; (13) and thc contract bctwccn Con Ed and Nico. 

Thc proponcnt of a niotion for summary judgment must niakc a prima facie 
showing of cntitlcmcnt to judgment as a iiiattcr of law. That party must producc 
sufficicnt cvidcricc in  adiiiissible form to cliniinatc any iiiatcrial issuc of fact froni ttic 
CBSC. Wlicrc tlic proponcnt niakcs such a showing, tlic burdcn shifts to ttic party 
opposing ttic motion to dcnionstratc by admissible cvidcncc that a f ~ t u a l  issuc 
remains rcquiriiig ttic tricr of fact to dctcrniinc the issuc. The affirmation of counscl 
aloiic is not sufficient to satisfy this requirement. ( Zirckertiicrti v. City of’Nc.w Yot-k, 49 
N.Y.2d 557 [ 19801). I n  addition, bald, coriclusory allcgations, cvcn i f  bclicvable, arc 
not enough. (Elit-licli v. Aniet-icaii Motiirigo- GI-eerilioirsc iL.t\i. Cotp., 26 N.Y .2d 255 
[ 19701). ( Edisoti Stotic Cotp. v. 42tid Stt-cct Devcloytiiuit Cotp., I45 A.D.2d 249, 
25 1-252 [ I st Dcpt. 19891). 

Thc spikc or pin plaintiff identified as causing her fall is one iiscd by various 
entities to sccurc plates which cover excavations i n  tlic streets of Manhattan. Tlic 
spikc coiiiplaincd of hcrc was locatcd within the crosswalk that spans Fifth Avcnuc 
on thc Southern sidc of 52”’ Strect. Spccifically, plaintiffallcgcs that shc fcll onc third 
of the strcet West of the Eastern curb and two thirds of the street East of the Western 
curb when licr foot contacted a spike sticking approximately two inches up  froni thc 
ground. 
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One wcck prior to plaintiff s accidcnt, a work ordcr rcvcals that Nico complctcd 
a paving order at the intersection of 52’ld Street and Fifth Avenue. A Con Ed record 
shows that Triumph opcncd the arca to install pipcs or conduits, and backfilled and 
concrctcd tho arca thc sanic day on March 22, 2005. This arca was on ttic Southcrn 
part ofthc intcrscction of Fifth Avcnuc and 52”d Street, parallcl to tlic crosswalk where 
plaintiff fcll, but not within the crosswalk. Mr.  Dcncgall contcnds Nico was to furnish 
and install surface paving for this opening. Nico’s invoicc shows that i t  did furnish 
and install surfacc paving from April 13, 2005 to April 20, 2005, and billcd for thc  
saiiic. Mr .  Dcncgall points out that whilc thc Nico contract with Con Ed allows Nico 
to bill for rcnioving “ranipings and pins,” the invoicc gcncratcd for this job docs not 
charge for or report that Nico rcniovcd any ranipings or pins. 

Nico argucs that if i t  found roadway platcs and spikcs at thc location, i t  would 
h a w  contactcd Con Ed, and it would be so documcntcd on thc paving ordcr. Con Ed, 
in  turn, would notify the contractor that installcd the platcs and spikcs to havc thcni 
rcmovcd. Nico asscrts that its records do not show that i t  found spikcs whcre it 
installed paving, and that Con Ed inspected the paving on July 9, 2005 (a date aftcr 
the accidciit complaincd of hcrc) and approvcd ttic work. 

Nico niakcs a similar argunicnt regarding paving work i t  did i n  the arca o f  5 Y d  
Strcct and Fifth Avcnuc aftcr Empire filled its trcnch just off ttic Southcastcm corner 
of tlic intcrscction on August 29, 2003. Also, Nico rcstorcd an arca af‘tcr Empire 
performed work just off the eastcrn curb line of the intcrscction on April 2, 2004. 
Again, if Nico found platcs and or spikcs, i t  would havc waitcd for ttic entity which 
placcd thcni thcrc to take theni away. 

Nico points to the dcposition of its own Mr. Dcncgall to show that cvcn though 
i t  did work to rcstorc the Triumph excavation, thc rcstoration work did not cxtcnd into 
the southcrn crosswalk. Additionally, thc 2003 and 2004 rcstorations wcrc clcarly 
not i n  the area dcscribcd by plaintiff. Thus, Nico concludcs i t  did not rcstorc thc 
crosswalk containing thc spikc whcrc plaintiff fcll. Furthcr, Nico did not place 
roadway platcs or spikcs in the crosswalk dcscribcd by plaintiff, and was not the critity 
chargcd with rcnioving thcm. 

Mr. Dietrich, a construction rcprcscntativc for Con Ed, clarifies that the 
Triumph cxcavation was plated in ttic roadway. I t  was platcd aftcr i t  was backfilled 
bccausc “thc concrctc is wct and you cannot lcavc an open trcncli with wet concrete.” 
Standard platas arc four fcct by eight fcct. Mr. Dictrich was uiiablc to state how the 
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plates werc oricntcd ovcr the cxcavation, whcther thc platcs cxtcndcd into the 
crosswalk, or when the platcs and or pins wcre removed. Hc did state, however, that 
Triumph was rcsponsiblc for removing the platcs and thc pins whcn it was time for 
them to conic up. 

Mr.  Kolff‘ testified that he works for Empirc. Empire, II wholly owncd 
subsidiary of Vcrizon, owns and maintains a systcni of undorground conduits and 
iiianholcs in tlic boroughs o f  Manliattan and tlic Bronx. Hc cxplaincd that Eiiipirc did 
excavation work from manliolc to manhole, running North to South, beginning in tlic 
Southern crosswalk and running 30 feet south, in August 2003. This trcnch was two 
fcct deep, and thc work was done i n  onc day. Records do not say if i t  was platcd, but 
Mr. Rolff statcd that bbtlierc had to be some typc o f  protcction becausc i t  was pavcd a 
number ofdays latcr.” Hc wetit on thc say that if i t  was platcd, thc plates would havc 
bccn put down by Enipirc. This trcnch was pavcd over and rcstorcd on August 29, 
2003 by Nico. 

Rolff also idcntificd an Empire trcnch that procccdcd througli the intersection 
of 5~~ Strcct and Fifth Avcnuc and continucd North 276 fcct in March 2004. This 
was rcstorcd on April 2, 2004. I t  did not invade thc crosswalk whcre plaintiff 
allcgedly fcll. 

Finally, Mr.  Dcncgall tcstifics that tlicrc wcrc no platcs covering tlic opcning 
when i t  arrived to do tlic April 2005 rcstoration ofthc Triu~iipli strcct opcriing. This 
is asccrtainablc froni thc documentation gcncratcd in conncction with the work. 
Convcrscly, thc documentation gcncratcd in conncction with the work done for 
Empirc docs not iridicatc whether Nico found plates at thc location wlicn i t  arrived to 
do thc rcstoration. Howcvcr, Dcncgall explains that i t  would bc Empire’s 
rcsponsibility to rcniove such plates and spikes prior to Nico doing its work. 

Plaintiff, i n  opposition to Nico’s motion, providcs only an  attorney affirmation. 
I t  asserts only that Nico failed to properly inspcct. thc arca bcforc paving and rcstoring 
the roadway around thc roadway cut. 

Triumph opposes Nico’s niotion and provides pleadings, documents relating to 
Nico’s work for Etnpirc in the arca in 2003 and 2004. Triuniph argues that just 
because thc opcnings thenisclvcs did not extend into thc crosswalk, tlic plates and pins 
which ovcrcxtcndcd such opcnings may havc. It concludcs that Nico had to have seen 
tlic pins upon inspecting thc area, and ncglocted to contact thc rcsponsiblc utility or 
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contractor to rcmovc them. 

Eiiipirc, in opposition to Nico’s motion and in support of its own niotion for 
indcmnification, providcs thc applicablc pleadings as wcll as tlic contract governing 
its rclationship with Nico and the affidavit of Leonard Fcrguscti, Lcgal Liaison, 
Operations Support for Empire. 

Enipirc takcs issuc with Nico’s asscrtion that i t  was not required to rcniovc 
plates and pins. Indccd, i t  points to its own contract with Nico, and asserts that Nico 
is thc rcsponsiblc party to rctiiove platcs and pins. 

The contractor is responsiblc for thc rcnioval of traffic dcckitig platcs, in 
a safc iiiantic‘r. Thc traffic dccking platcs will NOT bc ovcrlappcd upon 
cacti othcr, will bc lcvcl with thc roadway and bc ncatly aligncd with thc 
trench. Thc contractor is rcspoiisiblc for all fincs and fccs issued by the 
City of Ncw York i n  rcgards to thc unsafc placcmcnt of traffic dccking 
plates. (The cotitr-uctot- will iniriicdiutelll tioii/jJ . _  E. C.S. cotistri ictim+ f b w s  
wlietievct- tt-ujTic Jwki t ig  plates are riioved.) 

Empirc also points to an indemnification clausc, paragraph 22 of thc coiltract, and 
sccks suiiiniary judgriicnt 011 thc issuc as against Nico. Nico docs not opposc 
Empirc’s cross motion. 

Thc language rcgarding removal of traffic platcs is vague about whcn Nico is 
rcsponsiblc to rctiiovc traffic dccking platcs. Tlic tcstiriiony iiidicatcd carlier raises 
an issue of fact siiicc Dcncgall rccallcd Nico was responsiblc to notify thc utility or 
contractor who placcd the plates if i t  found them at thc work sitc. Tlic qucstion thcn 
is whether the contract languagc applies only to those times whcn Nico places its own 
platcs and pins, or if i t  applics also when othcr contractors plaoc tlicni. Tlic clausc 
itsclfspcaks to how thc platcs should be placcd, which lcnds support to thc conclusion 
that it applics whcrc Nico placcs its own platcs and pins. Ncvcrthclcss, i t  is 
inconclusivc from the docuiiicntation providcd whcthcr thc Empirc opcnings wcrc 
platcd at all, and if so, by whom. 

Thcrc is no proof, howcvcr, that Nico was rcsponsiblc forplatcs and pins which 
documentation shows wcre placcd by Triuniph ovcr thc 2004 opcning, and for which 
thc govcrning contract placcs no burdcn on Nico. Clcarly, i f  this was the origin of 
the offcnding pin, Nico would not bc liable. 
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I 

Regarding Empirc's motion for summary judgment on the issuc of 
indemnification, if issues of fact exist as to the negligence of the party responsible for 
in d cm n i fi ca t i o n , s u ni mary j u dg nicn t ni u s t be dcn i cd . (2ciglc.r-bur ids 1'. Stm ct w e  
T m e ,  //IC*., 245 A.D.2d 80 [ I "  Dcpt. 19971). 

Whcrcforc, it is hcrcby 

ORDERED that Nico's motion for sumiiiary Judgnicnt dimissing all claims 
and cross claitiis as against i t  is dcnicd; and i t  is furthcr 

ORDERED that Empirc's cross motion for sumniary judgnicnt on the issuc of 
indciimification is dcnicd; and it is further 

ORDERED that, pursuant to this Court's previous dccisioti and order datcd 
March 17, 2008, thc Trial Support Officc is dircctcd to rcassign this casc to a non- 
City part and rcniovc i t  fro111 the Part 5 invcntory. Plaintiff shall scrvc a copy o f  this 
order on all othcr partics and the Trial Support Officc, 60 Ccntrc Strcct, Room 158. 
Any compliancc confcrenccs currently schcdulcd arc hcrcby caiiccllcd. 

AI1 othcr relief requcsted is denicd. 

Datcd: March 2 5 ,  2008 
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