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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: J&E,- 
- 

INDEX NO. Index Number : 602080/2007 

PART -3- 

TURBO ENTERPRISES, INC. 

STRUCTURESTONE (UK), INC. 
US. 

MOTION DATE 

MOTION SEQ. NO. 

MOTION CAL. NO. r ll SEQUENCE NUMBER : 001 

DISMISS ACTION 
- 

this motion to/for 

/I 
Notice of Motion/ Order to Show Cause - Affldavlts - Exhiblts ... 

$ rJlJMBERED I MpER 

I Answering Affidavits - Exhibits 

Replying Affidavits 

Cross-Motion: 0 Yes ? d N o  

Upon the foregolng papers, It is ordered that this motion 

IS DECIDED 

Check one: FINAL DISPOSITION @ NON-FINAL DISPOSITION 
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. . .  

P 1 ai nt i ff, 

-against- 

STRUCTURETONE (UK), INC., L.M. SCOFIELD 
COMPANY, ACE WESTCFIESTER SPECIALTY 
GROUP, ILLINOlS UNlON INSIJKANC‘E COMPANY 
and ACE INA HOLDINGS INC‘., 

Index No. 602080/07 

“0 
?h* 

This action arises iu coi~iiection with the renovation of the third floor of the T h i y  store 

located at 727 Fifth Avenue, Ncw York. Turbo Enterprises, Inc. (“PlaintiffT’ or “Till-170”). ;I 

subcontractor responsible for the floor, sues its general contractor Structiiretone (UK), Inc. 

(“Structuretone”) for breach of contract and negligence (first, second and third causes of action), 

L.M. Scofield Coiiipany (“Scofield”), the iiianufacturer of chenijcal conipounds and products 

iiscd i i i the flooriiig for breach of implied wainnty of inerchaiitability and breach of  implied 

warranty of fitness for a pai-ticular purpose (fourth and fifth causes of action), and its insurers for 

breach of contract (sixth cause o f  action). 

Scofield iiioves, pursuant to CPLR 321 1 (a)( l ) ,  to dismiss tlic breach of implied warranty 

o 1’ 17 1 el-chan t a b i I i 1 y and i nip I i ed w a I - I r a n  t y o f ti 1 i i  ess For a pari i c ti I a i .  p 11 rpo se, based ti po n 

docunieiitary evidence. 111 its reply papers, Scofield I-aises an additional gro1111d h i -  dismissal 

pirrsuant to CPLK 32 1 l (a)(7) ,  claiming hilure to state a cause of action. Plaintiff wiis affoidcd 

an opportunity to address tha t  rldense in a sur-reply afliiination and at  oral arguiiienl; thei-efoi-e, 
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the Court will consider Scofielci’s aciditional Sround for dismissal. See Held v. Kcrzifi.rzr-rn, 9 1 

N.Y .2d 425 (1 998). 

For thc !reasons set forth below, Scotield’s motion to dismiss the claims against i t  is 

granted, 

Err clig1~~j 11 ~1 tl 

The Complaint alleges that i n  or aboiit .Iuly 2004, Turbo, as ;I subcoiitracto~- of‘ 

Structuretone, ordered and purchased “primei-” and “leveling” iiiatcrial mmufilctiired by Scofielcl 

from iion-party distributor Extech Biiilding Materials, h c . ,  for the flooring on that project. I n  

mid-July 2004, Turbo applied Scofield’s leveling products to the rough concrete floor of the 

store’s third floor. The purpose of this treatment was to achieve a level and smooth sur fxe  upon 

which carpet would be laid. A few weeks later, a non-party agent of Structuretone installed the 

carpeting. Thereupon, the third floor was fitted out with store display cases and merchandise and 

open to the public. 

In Sanuaiy 2005, however, Structuretone advised Turbo that the floor “was cxhibitiiig 

raised aims and that in other areas the floor sounded hollow,” Assiiming h a t  Scofield’s products 

had  separatud from the rough concrete floor, Structuretone decided to rciiiove the carpet, strip thc 

entire area of Ihe leveling inaterials and proceed to re-level the floor, After hiring other 

coinpallies to perform the remedial work, Structuretone “backchargecl” Turbo for the 

coils t ruc t i o 11 w oi-k done LI s i n g S co fie Id ’ s prod iic t s . 

In the fourth and fifth causes or  action of the Complaint, Turbo allcges that Scofield’s 

products were defective, a n d  seeks to recovcr damages equal to its lost profits of approxiinately 

$400,000, based on Scofield’s alleged breach of the implied warrantics of mercliantal~ili~y md 
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fitness for a parlicular piirposc as set forth it1 Sectioiis 2-314 and 2-31 5 ofthe LJnifbmi 

Coinniercial Code. 

Con tell t iom 

Scofield coiitelids t h a t  tlic claiiiis agaiiisl it  should be disinissed as  a maltci- o r  law 

because a I-cinote purchasei-, such as Ttirbo? does not have 3 c;iiise of action for economic loss 

against a manufacturer based 011 iniplied warranties. Scofield also conteiids that the leveliiig 

materials purcliased by Turbo were accompanied by a “Material Safety Data Sheet and 

Warranty,” identifying and describing the products, as required by applicable OSHA regulations, 

and containing (i) a conspicuous written disclaimer of the implied warranties of merchantability 

and fitness for a particular purpose, and (ii) a limitation of remedies to reflitid or replacement of 

the defective products. It further maintains that the products’ written specificatioiis and labcls 

contained a disclaimer of warranties, limitation of damages, and a reference to the “Material 

Safely Data Sheet and Warranty.” 

In opposition, Turbo coiltends that i t  never received Scofield’s “Material Safely D a h  

Sheet and Warranty” docuiiients with its purchase, and that there was no warranty information oil 

the containers or labels of the Scofield’s products. Turbo also contends that the allegations in tlic 

fourth and fifth causes of action in the Complaint may alternatively be construed as making out ;i 

claim for breach of express wail-niity, and that such a claim may be iiiaintaiiieci by  ;I remote 

purchaser alleging econoimic loss only. 

Disc ziss io n 

Turbo’s claims for breach of the iniplied warranties are disivisscd because i n  the abscnce 

of a claim for personal iii.jut-y or propel-ty ciaiiiage, the implied warrailtics o f  merchantability and 
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fitness for- a particular purpose, under LJCC $ 5  2-3 14 and 2-3 15, do not extend to a remote 

piirchaser not in privity with thc iiimufxtui-er. Sc~e Arrliur- Jidfe Assrir. v. 1(3ilsc*o Aufo S ’ C J ~ V . ,  5 8  

N.Y.2d 993 (1083); Miller v. Generill Motors (’orp., 99 A.D.2cl 454 ( I ”  Dep’t 19S4); LP,‘XU\,I; & 

Jenkins, P.C. v. Hwte  CoinnzL~rcinl Leasing Corp., 122 A.D.2d 25 (2‘’d Dcp’t 1986); Ai i /c l  

Ol.cr-lsiriohile-Cbdillai~, Iiic. 11. 5 ’ k i ~ s  Lensiiig To., 101 A.D.2d 688 (4“’ Dcp’t 1984). Here, Tiii-lio 

purc.hascd the levcliiig products f i u i ~ 1  a dislributor. Tiiasiiiiich as Turbo was n o t  i i i  privilv wit11 

Scofield and has alleged only economic loss, Scoficld’s implied wan-anlies do not riiti to Tiii.bo. 

Turbo’s alteriiative claim for breach of express warranty is also dismissed 1’01. fai I tire lo 

specify a particular warranty oii which it could or did rely. Turbo relies on Riiriily k’riilwew 1’. 

ffunericnn C-lyurininid Co., 11 N.Y.2d 5 (1962), for its argument that statements made on 

Scofleld’s product’s containers or labels iiiay constitute express warranties that extend to a 

remote purchaser. In Rancly Knitwear, a manufacturer of clothing sued R maiiufactui-er of 

chemical resins that had represented by advertising, direct mail, and oil labels for clothing, that 

fabric treated with its “Cyana Finish” would not “shrink or stretch out of fit.” Id.  at 6. The Court 

held that [lie plaintiff, who Iiad pui-chased fabric accompanied by “Cyana Finish” lnhels fi-om ;I 

fabric manufacturer, had a cause of action for breach of express warraiity against the iremole 

manufacturer because the express warranties were clearly passed 011 to plaintiff and plaintiff IiiicI 

relied on them, Id. at 14-16, 

Here, unlike Rum(y K I I ~ ~ ~ c w ~ ~ ~  the Complaint merely alleges that Turbo relied on 

“promises of fact made oil the product’s containers and labels,” without specifyiiig wliat 

representations or wai-raiitics, if any, they coiitaiiied. It is basic that to state a cause of action 1 ; ~ -  

breach of express warranty, a plaintiff must set forth the terms of the waimity upon which i t  
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relied. Duvis v. New York Cily Hozrsirzg Authority, 246 A.D.2d 575, 570 (2”’ Dep’t 1998). Here. 

Turbo’s allegations are wliolly insuflicient to support a claiiii for breach of express warranty, 

Moreover, both h e  “Material Safety D a h  Sheet and Warranty” and the prodiict labels 

furnished by Scofield in coiijuiictioii with the sale of its products to Extech, and which Scolield 

demonstrates was also fui-iiished by Extech to Turbo, contain a valid limitation o f  wairaiitics iiiiil 

damages which specifically states that ‘‘[alny liability is limited to the lesscr of rcfiiiid or 

replacement of del‘ective materials.” See Mom ’s Uirgels Ufh rc tv  Y w k  1’. Sig Gwwhri , i /~i ,  164 

A.D.2cl 820 ( 1 ”  Dep’t 1990). 

Based on the foregoing, it is hereby 

ORDERED that defendant L.M. Scofield Company’s motion to dismiss is granted as LO 

all claiins against it, and that the foui-th and fifth causes of action in the Complaint are severed 

and dismissed, and i t  is fLirthet- 

ORDERED that the action is continued as to the first, second, third and sixth causes o r  

action stated in the Complaint as to the remaining defendants, and it is further 

ORDERED that the Clerk is directed to enter judgment accordingly, and it is fwtlier 

ORDERED that thc partics are directed to appear for a status co~ifcrc~ice oil April S, 

2008, at 9:30 a.m. in  courtroom 308, 60 Centre Street, New York, Ncw York 10007. 

Dated: March 20, 2008 

Enter : 

Heleii 

/./% 
E. Freedman. 1.s.c 
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