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SUPREME COURT OF T H E  STATE OF NEW YORK - NEW YOni< COUNTY 

-&JB 

Justice 
PRESENT: PART ld 

MOTION CAL.  110. 

The following papers,  numherod 1 10 were read on thls motion t o / f o r  

PAPERS NUMBERED 

Notice of Motion/ Order t a  Show Cause - Affidavits - Exhibits ... 

Answering Affidavits - Exhibits 

Replying Affidovits - 

Cross-Motion: n Yes No : 
Upon the foregoing papers. It is ordered that this motion 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: I A S  PART 15 

Plaintiff I 

-against- 
LES MIGRATEURS, I N C .  # and 
HENRY PERSONNAZ 

Defendants. 

Index No.102507/08 
Mtn S e q .  001 

WALTER B. TOLUB, J. : 

This motion by Plaintiff, New York Design Center Inc., 

( N Y D C ) ,  is for an  Order of Attachment pursuant t.o&p 

6201(3) and 6210. 

Facts 
On or about March 2 5 ,  2005,  
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Temporary Order of Attachment is lifted from its bank accounts 

and inventory. 

An order of attachment may be g r a n t e d  in any 
a c t i o n ,  except  a matrimonial action, where 
the plaintiff has  demanded and would be 
entitled, i n  whole or in p a r t ,  
alternative, 
or more d e f e n d a n t s ,  when: 

or i n  the 
to a money judgment against one 

1. 
residing w i t h o u t  t h e  s t a t e ,  OR is a foreign 
corporation n o t  qualified to do business in 
the state; OR 

The defendant is a nondomic i l ] . i a ry  

(emphasis added)  

CPLR 5 6 2 1 0  provides t h a t :  

Upon a motion on notice for an order of 
attachment, the c o u r t  may, w i t h o u t  n o t i c e  to 
the defendant, g r a n t  a temporary restraining 
order  prohibiting the transfer of a s s e t s  b y  a 
g a r n i s h e e  as prov ided  in subdivision (b) of 
section 6214. T h e  contents of  the ordel:  of 
attachment granted pursuant to this section 
shall be as  provided in subdivision 
section 6 2 1 1  - 

( a )  of 
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Attachment is a provisional remedy in which the o b j e c t i v e  is 

t h e  securing of a debt by a preliminary l e v y  upon the p r o p e r t y  of 

the debtor to conserve it f o r  eventual execution. ( S i e s a l  V. 

Northern Boiilevard 5 eo th  S t .  Corn., 31 A D 2 d  1 8 2  [ lmt Dept 19681). 

Attachment secures the preservation of defendan t ’ s  p r o p e r t y  

pending a judgment and  does n o t  attempt to deplete f u n d s  or p a y  

out t h e  p r o p e r t y  o r  its proceeds. (Matthews v .  Mattbews, 210 AD 

6 5 2  [la‘ Dept 19241 ;  Sutton v .  Garcia, E O  Misc.2d 690 [N.Y. S u p  

1 9 7 4 1 ) .  Due to its h a r s h  nature, the s t a t u t o r y  remedy of 

attachment is s t r i c t l y  construed in f a v o r  of the Defendan t .  

( E l t ~ n  L e a t h  er Corp, v. F i r g t .  q ensral ResQuyceS Co., 138 A D 2 d  132 

[l’t Dept 19881). Allegations in t h e  complaint are not deemed 

t r u e ,  E a t h e r ,  t h e  Plaintiff has the burden of proving that it is 

entitled to the remedy of attachment. P l a i n t i f f  must a l s o  p r o v e  

by a f f i d a v i t  or written evidence that there is a cause of action 

ntern. that the Plaintiff w i l l  succeed on the merits. ( F a b e r ~ e  I 

J n c .  v ,  Di Pino, 109 AD2d 235  [lac Dept 19851). 

Plaintiff’s motion for an order of attachment must be a n d  is 

den ied .  Under CPLR 6201(1), the P l a i n t i f f  is unable to have an 

order  of attachment issued against Defendant  Les Migrateurs, 

Inc., because it is a New York corporation which is qualified to 

do business i n  the State. (CPLR 6201 (1) ) , Furthermore, Plaintiff 

has  not offered e v i d e n c e  sufficient to establish the need f o r  

attachment a g a i n s t  Mr, Personnaz personally u n d e r  C P L R  6201(1). 
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A prejudgment o r d e r  of attachment u n d e r  CPLR 6201(1) requires a 

showing that drastic action is required for security p u r p o s e s .  

(Readins & B a t e s  Corp, v.  Nat’l Iranian Oil C o., 478 F.Supp. 7 2 4  

[ S D N Y  19791 i n t e r n a l  c i t a t i o n s  omitted). Even  though it is 

possible t o  have a n  order  of attachment issued against Mr. 

Personnaz because he falls w i t h i n  the a m b i t  of CPLR 6201(1) b y  

being a nondomicilliary of  New York, mere statements that he may 

go back t o  P a r i s  are insufficient to prove that attachment is 

necessary. The P l a i n t i f f  h a s  n o t  established t h a t  the drastic 

action of freezing Mr. Personnaz‘s personal b a n k  account is 

r e q u i r e d  Under CPLR 6201(1), especially in light of the fact t h a t  

an order  of attachment c a n n o t  be issued a g a i n s t  the Defendan t  

corporation. 

Plaintiff h a s  also not established t h a t  u n d e r  CPLR 6 2 0 1 ( 3 )  

the Defendants a r e  attempting to defraud c r e d i t o r s  or ultimately 

frustrate an order of j u d g m e n t  t h a t  may be rendered in 

P l a i n t i f f ’ s  f a v o r .  (Rotha rn v. Roq ers, 2 2 2 1  AD2d 330  [2d Dept 

1 9 9 5 1 ) .  F r a u d u l e n t  i n t e n t  must be proven,  n o t  simply alleged o r  

i n f e r r e d .  (Abacus Fad.  Sav. Bap k v ,  Lim, 8 AD3d 1 2  [ lgt  Dept 

20041). Dishonored c h e c k s  alone are insufficient t o  prove 

fraudulent i n t e n t .  (Rvan v ,  HiintQn & Williams, 2000 WL 1375265 

[EDNY 2 0 0 0 1 ) .  Here, the P l a i n t i f f  has not shown t h a t  the 

Defendants  intend to defraud O K  frustrate an o r d e r  of judgment  

and therefore an attachment is not appropriate u n d e r  C P L R  
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d e n i e d .  

attachment. 

preliminary conference. 

of the C o u r t .  

Dated: qq$!' 
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