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charges a commission when it places attorneys with law firms, 

corporate law departments and other businesses. On December 19, 

2005, Sivj.n-Tobin sent, via e-mail, an unsolicited resume of 

Chang-Joo Kim, an (.ittorney spec:i.alizing in ;1 Korean practice, to 

Stephen Vine, a partner and member of Akin Gump‘s New York 

office. According to Sivin-Tobin, i.t also sent defendant a copy 

of its placement terms and conditions (Placement Terms) , wki .ch ,  

among other things, prescr ibed  the antj.cipatcd fee for attorney 

placement with Akin Gump. Tn addition, the Placement Terms 

provided that Lhe fee was to be payable within 10 days after thc 

attorney began employment with Akin Gump. Paragraph 4 of the 

Placement Terms states that “[tlhe interviewing of any attorney 

submitted to the firm will constitute acceptance of these terms 

and conditions unless Sivin-Tobin Associates is notified to the 

contrary in writing prior to the first interview.“ 

Vine avers t h a t  he has no recollection of receiving 

plaintiff’s e-mail dated December 19, 2005 (Affidavit of Steven 

Vine, ¶ 2). Further, Vine states t h a t  at the time that the e- 

mail was sent to Akin Gump, the New York office did not maintain 

a Korean practice and a s  such, Chang-Joo Kim’s resume would n o t  

have been of interest to him ( & * ,  ¶ 3). 

According to Sukhan Kim, partner and head of Akin 

Gump‘s Korean practice in t h e  Washington U.C. office, P h i l  

Morimot.0 of Boston Executive Search Associates Inc. (Boston 

2 

[* 3 ]



Executives) , another recruiti.ng firm, contacted h i m  regarding 

Chang-Joo (Affi-davit in Support, T¶ 1 -2) on December 28, 2005. 

Sukhan had no knowl.edge of plaintiff‘ s communications w i l : h  Vine 

in New York (id., ‘I[ 3) . As a result. of MoIriJTl(iIsO’:5 submission, 

and after consultation with Morimoto, Sukhari and his  collcagucs 

m e t ,  with Chang-Joo on January 6, 2006 (id.). 

Thereafter, Sukhan  and Morimoto engaged in a series of 

communications in order to effectuate the hiring of Chang-Joo and 

his a s s o c i a t e ,  Shin. Specifically, on January 13, 2006, Sukhan 

advised Morimoto that he wanted Chang-Joo as part of the firm’s 

Korean practice with a base in New Y o r k ;  however, he needed to 

obtain the necessary approval from the firm‘s Chairman, Bruce 

McLean, who also was based in Washington, D.C. (id.). On January 

24, 2006, Sukhan advised Morimoto that he received the requisite 

approval (d., 41 4). Chang-Joo was hired i n t o  the Korean 

practice to work, along with Shin, in New York. 

During the first two w e e k s  of February, Sukhan and 

Morimoto discussed and finalized Morimoto’s fee and Chang-Joo’s 

salary (u., ¶ ¶  5-6). At that time, Chang-Joo was allegedly in 

Korea handling an arbitration for an existing client. Morimoto 

and Sukhan arranged for a meeting between Chang-Joo and some of 

the New York partners, including Vine, upon his return. The 

meeting was allegedly held on February 16, 2006. 

‘That day, by e-mail dated February 16, 2006, S i v i r i -  
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Tobin informed Vine that it was aware that defendant had been 

working with another search firm to secure Chany-Joo’s placement, 

and “rcminde( 1 ”  defendant that it had previously int:rod~zc:ed 

defendant to Chang-Jon, 2nd defendant would be obligated to pay 

plaintif I” s fee if Cliang-Joo accepted cmploymcnt wi th defendanl.. 

Defendant nevcr responded. 

On or about. April 3 ,  2006, Chang-Joo and Shin joined 

Akin Gump. Subsequent to their hire, Akin Gump paid Boston 

Executives a placement fee of $227,500. 

Sivin-Tobin contends that it is entitled to its 

placement fee as delineated in the Placement Terms sent to Akin 

Gump on December 19, 2005. 

Discussion 

The court will first address plaintiff’s assertion that 

defendant’s motion for summary judgment is barred by the court’s 

p r i o r  decision denying defendant’s motion to dismiss. Plaintiff 

claims that defendant’s motion for summary judgment is simply a 

renewed effort to obtain dismissal for the alleged failure of the 

complaint to state a cause of action. Plaintiff‘s assertion is 

misguided. A motion to dismiss under CPLR 3211 ( a )  (7) for 

failure to state a cause of action examines the adequacy of the 

pleadinqs, whereas a motion f o r  summary judgment pursuant to C P L R  

3212 involves a search of the record and assessment of the 

sufficiency of the underlying evidence (see Friedman v 
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Connecticut General Lite Ins. Co., 30 All3d 349, 349-350 [15’ Dept 

20061, a f f t l  as mod, 9 N Y 3 d  105 [2007], citing Tcnzer, Greenhlatt, 

Fallon & Kaplclri v Capri Jewelrv, Inc., 128 AD2d 467, 469 [l”‘ 

Dept 13871 ) . Since “the twc motions are distinyuisllabl.e, thc! 

denial of a p r i o r  motion to dismiss a complaint for failure Lo 

state a cause of action does not bar a subsequent motion for 

summary judgment” (Tenzec, Greenblatt, 128 A D 2 d  at 469, citing 

D i e t r i c h ,  Inc. v Bentwood Televi.si.on Corp., 56 A D 2 d  753, 754 

Dept 19771). Therefore, the court t u r n s  to the sufficiency of 

defendant‘s motion for summary judgment. 

In order to grant summary judgment, there must be no 

material or triable issues of fact presented (Avotte v Gervasio, 

81 N Y 2 d  1062 [1993]; Esteva v City of New York, 30 AD3d 212 [13t 

Dept 20061). The movant must proffer admissible evidence to m a k e  

a prima facie showing that establishes the cause(s) of action 

“sufficiently to warrant the court as a matter of law in 

directing judgment” ( C P L R  3212; see a l s o  Alvgrez v Prospect 

Hosp., 68 N Y 2 d  320, 324 [1986]; Zuckerman v Citv of New York, 49 

NY2d 557, 562 [1980]). Once the moving party has made this 

showing, the burden is on the opposing party to demonstrate “the 

existence of a factual issue requiring a trial of the action or 

tender an acceptable excuse for his failure so to do” (Zuckerman, 

49 NY2d at 562). 

“To create a binding contract, there must be a 
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m a n i f e s t a t i o n  o f  m u t u a l  a s sen t  s u f f i c i e n t - l y  d e f i n i t e  t.o a s s u r e  

t h a t  t h e  p a r t i e s  a r e  truly i n  ag reemen t  w i t h  r e s p e c t  to a1.1 

m a t e r i a l  terms" (Matter of E x p r e s s  Incdus. & Termir ia l  Corp. v N e w  

York S t ( 3 t e  Dept .  of  'T ransp . ,  93  N Y 2 d  5 8 4 ,  583 [1999]; Riom Corp .  

v McLeari, 23 AD3d 2 9 8 ,  2 9 9  Dept 20051). Here, there was "no 

m e e t i n g  of  l.he minds  t h a t  d e f e n d a n t  w o u l d  owc a f e e  u n d e r  t h e  

c i r c u m s t a n c c s  p r e s e n t e d "  (Howard-Slpan Lecsal  S e a r c h  I r i c .  v 

TodLman Younq Tun ick  Nachamie H e n d l e r  & S p i z z ,  F . C . ,  233 A D 2 d  

1 9 1 ,  1 9 2  [13t Dept 19961 ) . More specifically, " [ p ]  l a i n t i f f  h a s  

f a i l e d  t o  p r e s e n t  any  e v i d e n c e  t h a t  t h e  parties i n t e n d e d "  

(Kenne th  D .  L a u b  & C o . ,  I n c .  v 1 0 1  Pa rk  A v e .  R S S O C S . ,  1 6 2  A D 2 d  

2 9 4 ,  2 9 5  [13+ Dept 19901) or " r e a c h [ e d ]  a s p e c i f i c  u n d e r s t a n d i n g  

t h a t  a f i n d e r ' s  commission [ w o u l d ]  be p a y a b l e "  d e s p i t e  t h e  fact 

t h a t  p l a i n t i f f  was " n o t  a d i r e c t  or p r o c u r i n g  c a u s e  of t h e  

a c q u i s i t i o n "  ( B e v e r l e v  v M i c k e l b e r r v  Corp., 1 6 1  AD2d 292 ,  2 9 3  

[13t Dept 19901; id.). 

" [ E l m p l o y e e  r e c r u i t m e n t  f i r m s  a r e  e n t i t l e d  t o  a 

commiss ion  f o r  s u c c e s s f u l l y  r e c r u i t i n g  a n  employee i f  t h e  f i r m  i s  

t h e  p r o c u r i n g  c a u s e  of t h e  e m p l o y e e ' s  p l a c e m e n t "  ( A  N Assocs., 

Inc. v Ouo t ron  Sys., I n c . ,  1 5 9  Misc 2d 515 [ C i v  C t ,  N Y  County 

19931,  c i t j n g  B a r r i s t e r  R e f e r r a l s ,  L t d .  v W i n d e l s ,  Marx, Davies 6 

Ives ,  169  A D 2 d  622  [13t Dept 19911; see  al.so Beverley, 1 6 1  A D 2 d  

a t  2 9 3 )  I 'The a n a l y s i s  i s  a n a l o g o u s  t o  a r e a l  e s t a t e  b r o k e r ' s  

e n t i t l e m e n t  t o  a commiss ion  (id.). 
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As witih a r e a l  e s t a t e  broker, a recruiter is n o t  the 

procuring cauSe "simply because he initially called the p r o p e r t y  

to the attention of the ultimate purchaser" (Greene v Tlellman, 51 

NY2d 197, 206 [1980]; Helmslev-Spear, Inc. v 150 Broadway N.Y. 

Assocs .  T,.P., 251 A D % d  1.85, 186 [13t Dcpt 19981 ["[a] showing 

that a broker simply introduced L h e  parties or call.ed the 

proper-ty to the tenant's attention, without more, does not 

entitle the broker to a commission; there must be a proximate 

link between the broker's efforts and the consummation of the 

transaction"] ) . 

While plaintiff may have been the first to submit 

Chang-Joo's resume to defendant, there is no d i s p u t e  that: (1) 

the resume was sent unsolicited; (2) it was sent to a non-hiring 

partner at the New York o f f i c e ,  as opposed to either the 

recruitment office or to the Washington D.C. office, where the 

Korean practice was based; (3) there was no communication made by 

defendant to plaintiff acknowledging receipt of Chang-Joo's 

resume or concerning his hiring; and (4) plaintiff never arranged 

an interview or had any conversation concerning either of the 

candidates with anyone at Akin Gump. 

Rather, it was Boston Executives that secured the 

placement of Chang-Joo and Shin with Akin Gump. Specifical-ly, 

Boston Executj.ves: (1) introduced Chang-Joo to Sukhan, the head 

of the firm's Korean practice; (2) arranged and scheduled 
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i n t e r v i - e w s ;  ( 3 )  engaged  i n  c o n s t a n t  communica t ion  c o n c e r n i n g  t h e  

h i r i n g  of Chang-Joo,  i n c l u d i n g ,  b u t  n o t  1imil:ed to, t h e  business 

Chang-Joo i n t e n d e d  110 b r i n g  t o  t h e  E i r m ;  and  ( 4 )  

co rnpensa t ion  p a c k a g e s  of Chang-,Joo and S h i n  

Inc.  v Smvthe M a s t e r s o n  & Judd ,  I n c . ,  21.5 AD2d 3 2 9 ,  3 2 9  [13t Dept. 

19951 [ a f f i r m i n g  t r i a l  c o u r t ‘ s  d i s m i s s a l  o f  p l a i n t i f f ‘ s  c o n t r a c t  

c l a i m s  based on “ d e t e n d a n t s ’  d e t a i l e d  and  c o r r o b o r a t e d  showing 

t h a t  d e f e n d a n t  . . . 

causc of t h e  . . . p l a c e m e n t ” ] )  * 

n e g o t i a t e d  t h e  

(see Mestel C; C o . ,  

, arid n o t  t h e  p l a i n t i f f ,  was t h e  p r o c u r i n g  

A s  t h e r e  was no m u t u a l  a s s e n t  be tween  t h e  p a r t i e s  and  

a s  p l a i n t i f f  was n o t  the “ p r o c u r i n g  c a u s e ”  of  t h e  c a n d i d a t e s ’  

p l acemen t  w i t h  Akin  Gump, p l a i n t i f f ’ s  breach of  c o n t r a c t  c la im 

f a i l s  as a ma t t e r  of  l a w .  

The c r i t e r i a  f o r  r e c o v e r y  u n d e r  c l a i m s  of u n j u s t  

e n r i c h m e n t  a n d  quantum m e r u i t  a r e :  ‘“(1) t h e  p e r f o r m a n c e  of  t h e  

s e r v i c e s  i n  good f a i t h ,  

p e r s o n  t o  whom t h e y  a r e  r e n d e r e d ,  ( 3 )  a n  e x p e c t a t i o n  of 

c o m p e n s a t i o n  t h e r e f o r ,  a n d  ( 4 )  t h e  r e a s o n a b l e  v a l u e  of t h e  

( 2 )  t h e  a c c e p t a n c e  of t h e  se rv ices  b y  t h e  

services‘”  ( J o a n  Hansen & C o , ,  I n c .  v E v e r l a s t  W o r l d ’ s  Boxinq 

H e a d q u a r t e r s  Corp., 2 9 6  AD2d 1 0 3 ,  1 0 8  [l”‘ Dept 20021, quo t i -ng  

Moors v H a l l ,  1 4 3  AD2d 336,  337-338 [2d  Dept 19981). 

H e r e ,  a s  i n  J o a n  Hansen, S i v i n - T o b i n  c a n n o t  l o o k  t o  

d e f e n d a n t  where  s e r v i c e s  were n o t  p e r f o r m e d  a t  A k j . n  Gump’s 

r e q u e s t  ( 2 9 6  AD2d a t  1 0 8 ;  see also L i b e r t v  Marb le ,  I n c .  v E l i t e  
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S t o n e  S e t t i n s  C o r p . ,  2 4 8  A D 2 d  3 0 2 ,  304 [lSt Dept 19981). A s  s e t  

forI :h  a b o v e ,  p l a i n t i f f ,  admi t t ed ] -y ,  s e n t  Chanq-Joo' s resume 

u n s o l i c i t e d  and  d i d  n o t h i n g  e l s e  t o  secure Chang J-oo' s pldcernerit 

a t  Akin Gump, save f o r  a f e w  t e l e p h o n e  c a l l s  and  one subsequent 

e - m a i l  t o  a Inan who, a s  p l a i n t i f f  a d m i t s ,  n e v e r  r e t u r n e d  them.  

A s  s u c h ,  i t  c a n n o t  be s a i d  t h a t  d e f e n d a n t  acceptet3 t h c  a l l e g e d  

se rv iccs"  p l a i r i t i f f  p e r f o r m e d .  T h e r e f o r e ,  p.1 a i n t i f f ' s  claims of 

u n j u s t  e n r i c h m e n t  and  quantum m e r u i t  a r e  d i s m i s s e d  a s  a m a t t e r  of 

l a w .  A c c o r d i n g l y ,  i t  h e r e b y  i s  

\\ 

OKDERED t h a t  t h e  mot ion  by d e f e n d a n t  Akin Gump Strauss 

Hauer 6r F e l d ,  LLP f o r  summary judgment  is granted a n d  t h e  

c o m p l a i n t  i s  d i s m i s s e d  w i t h  cos t s  and  d i s b u r s e m e n t s  t o  d e f e n d a n t  

a s  t a x e d  by  t h e  C l e r k  of  t h e  C o u r t  upon t h e  s u b m i s s i o n  o f  a n  

a p p r o p r i a t e  bill of c o s t s ;  and  i t  i s  f u r t h e r  

ORDERED t h a t  t h e  c r o s s  motion b y  p l a i n t i f f  S i v i n - T o b i n  

Assoc ia tes ,  LLC i s  d e n i e d ;  and  i t  i s  f u r t h e r  

ORDERED t h a t  t h e  C l e r k  i s  d i r e c t e d  t o  e n t e r  judgment  

a c c o r d i n g l y .  

Da ted :  M a r c d c ,  2 c  

ENTER: 
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