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P laiiit i ffs . 

- against - 

Third-party Plaintiff, : 

NK CONS'I'RLJCTJON, INC., 

Third-party Defendant. : 
X .......................................................................... 

KORNREICH, SHTR1,EY WEKNEK, .I.: 

1NI)b;X N O .  I10046/2005 

DECISION ANI1 0 l i I ) K l i  

PlaintiIls Peng-Talc Choy and Yoke- Wan Chang (Choy's wifc) seek partial surnriiary 

judgment as to liability against derendanl Bowery Iioldings, LLC (Bowery) and defendanilthird- 

party-plaintiff Goldcn Bridge Restaurant, LLC (Golden Bridge), pursuant to Labor Law 5 $ 

240( 1) and 24 1 (6). Howciy and Golden Bridge jointly (1) oppose plaintilik' inotioii and a motion 

l'or summary j Lidgment iilcd by third-party-dcfciidaiit N K  C'onstruclion, Jnc.; and (2) cross-~ncivc 

for- suinmary judgment piirsiiarit to 1,abor 1,aw $ 5  200, 24O( 1 ) arid 241 (6), or altcrnativcly to 

prccludc pIaiiitii'f5: liom introducing cvidencc at trial of pcrinnnent disability from work. Third- 

party dekndant N K  C'onstructjon, Inc, (NK) Gled ;-1 motion Ior sumiiiary judgmcnt o n  the third- 
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party coni p 1 ;i i 11 t Ib r i 11 dernn i ty seek i ng s uniiii 31- y j ii d gin en t 11 u rsuaii t to W o r kc r s ’ C o nipc nsati on 

Law 6 1 1 dismissing plaintiffs’ complaint, or altcrnatively, denial of plaintiffs’ motion for partial 

sinnmaryjudgmcnt. 1~IaintifTs filed a single affirniation in reply, in f~irther support of their 

mulion for suniiiiary judgment and in opposition both to the defendants’ cross-motion fo r  

suminaryjud~riicnt and third-pat-ly defendant N K’s motion for sunimary judgment. 

I .  S i imrr~avy of’linrJi.vpir/cd b’~w/,s. 

h s c d  upon the evidence prcsented by the parties in support of and in opposition to thcsc 

three suiiiniaiy judgment motions, the court tilids tlic following inaterial fiicts to bc undisputed. 

On November 5 ,  2004, plaintifl was einploycd as a construction worker for third-party defcndant 

NK Construction. Originally fi-om Malaysia, plaintiff was not a United States citizen aiid did not 

have either a green card or a work visa, factors relevant to his recovcry oldamages lor future lost 

earnings, but riot his standing to suc liir such damagcs. Birlhuenu 17. IDR Rciilty LLC,’, 6 N.Y.3d 

338, 362 (2006). PlaiiitiUhad worked with N K  for lwo weeks. After paying its workers, 

however, NK did not rctain records. 

NK had becn hired by defcndant Golden Bridge as a construction contractor for a 

renovation job at 50-52 Bowery, New York City. Golden Bridge had leased a floor in tlic 

building from the property owncr, defendant Bowcry, and was rciiovating it for use as a 

rcstaurant. Although NK’s owner C.~heuk Kit Yu dcnied at deposition that thcrc was a wrilten 

contract between Golden llridgc and NK, Golden Bridgc subsequcntly produced, pursuant to this 

court’s order o r  February 22, 2007, two documents 011 NK’s letterhead that appear by their t e r m  

to cunstitute a letter contract between the parties l o r  the job i n  question. Exh. I, NK Motion. 

Therc also was abundant testimony evidencing that Goldcn Bridge hircd and paid NK to do the 
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construction job. 

NK’s owncr Y u  was on the job site dailq-. supervising NK’s employees and telling thcni 

what to clo. Plaiiitiff rccallccl at his deposition h a t  soiiiconc fiom Golden Hridge showed up 011 

occasion and criticized some of his work, but there was no cvidence that citlicr Golden Bridgc or 

Bowery exercised control over the work sitc itself. NK had purchased four mobile scaffolds that 

were being used on the construction site. ‘I’hcse scafhlds had whccls on the bottom, were made 

oi‘rnetal piping and had a woodcn plank o n  the top where a worker would stand. Tllc wheels 

could bc locked, but there was no safety railing around the top of tlic scaffold to prevent a worker 

from fiilling ofL Nor were the workers provided any other safety equipmcnt, such as hard hats. At 

din‘erent times while plaintill worked, tlic scaffold he was standing on would be moved while hc 

remained on top of it. 

On the day of the accident, plaintiff was staiidiiig on top of the scaffold assembling a 

metal frame grid i‘or an acouslical drop ceiling. ‘I’hc scaffold had just been moved to the spot 

where he was working. Shortly bel-brc lie fell, plaintiffhad gone down tlic scaffold to get a 

pliers. I I C  re-ascended tlic scaffold and proceeded to work with his hands over his hcad, using the 

pliers to secure picccs of the grid. l‘laintillklt the scaffold sliake and then fell off of it, falling 

six or seven Ieet and landing on his lice. Plaintiff lost coiisciousncss and did not wake up until 

a l h .  he was taken to Bellevue Hospital, 

‘I’hc experts agrcc that plaintiff sustained an acquired injury to the brain caused by an 

cxtcriial force from tlic fall. Plaintiff was fifty-four at the time ofthe accident and has not worked 

since. There is scmie dispute regarding the extent aiid peniianence o f  Choy’s iii-juries, as well as 

the impact of thciii 011 his ability to work i i i  the future. ‘I’his issue of “grave irijLiry” is inatcrjal to 
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the third-party complaint tilcd by Cioldcn Bridge against N K ,  Choy’s ciiiploycr. Choy has liled ;L 

claim with the Workers’ Chipcnsation Board. t<sh. I I .  N K  motion. 

I I .  1 , ~ p i l  ljisci~ssion rind Kitlings 

A ,  , Y I I I I ’ I I I ~ C I I ’ ~  , J u d p c n t  Stiiniiurd 

‘ T o  obtain sunimry judgiiiciit, a itiovmt must establish its cause of action or dcfcrisc 

sufficicntly to warrant the court as a iiiattcr of law in dircctiiig judgment in  its favor. CI’1,R 

32 12(b). It must do so by tcndcr of evidentiary proof in admissible h r m .  Zuckcrman v. New 

Y w k ,  49 N.Y.2d 557, 562-563 ( 1  980), ( h c c  a movant has met the initial birrden, thc burden 

sliiiis to the party opposing tlic niotion to show facts sufficient to require a trial of any issue of 

fact. CPLR 32 12 (b): id. at 560. S‘w ~ d s o  GTP’ hlmketing Inc. I). CXonial Aliiminum S d e s ,  Inc., 

64  N.Y.2d 965 (1985) (coimplaint propei-ly dismissed on summary judgment where affidavit of 

opposing counsel was insul’l-icient to rcbut iiioviiig papcrs showing case has no merit). ‘l’hc 

adequacy or sufticiency of the opposing party’s proof is not an issue until the moving party 

sustains its burden. H r q y  17. Rosrxs, 29 A.D.3d 422 (1 Dept. 2006). Morcovcr, tlic parties’ 

competing contentions must be viewed “in a light most favorablc to thc party opposing tlic 

motion.” 1,ukcsiilr I:’onstr. 1’ l l e / i ~  R Schtlrler. Agency, 154 h.D.2d 5 13, 5 15-5 15 (2d Dept. 

1989). 

B, Lahor Law .$‘ ,300 

Defendants Bowciy niid Golden Bridge, in thcir cross-motion, seek partial summary 

$udgrnerit also 3s to plaintiffs’ claini undcr 1,abor Law 5 200. Labor Law S, 200( 11, which codifies 

landowners’ arid gcnei*al contractors’ common-law duty to maintain a safe workplacc, specifically 

provides, 
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All places to which this chapter applies &a11 be so constructed, equipped, 
arranged, operated and conducted ;is to pruvide reasonable and adequate 
protection to thc livcs, health and safety of all persons employed therein or 
lawfully frcquenting such places. All machinery, equipment, and dcvjccs i i i  such 
places shall be so placcd, operated, guarded, and lighted as to provide reasonable 
and adequate protection to all such persons. 

Ikcovery against the owiicr cariiiot be had ~tnlcss it is shown that tlic party to be charged 

exercised sonic supervisory control over the opcration. SCY Allen 11 C‘lnzdier C-’on.str4 C-‘orp., 

,si/pru, 44 N.Y.2d at 299. ‘l’liis rulc is at1 outgrowth of the basic coiiiimii-law priiiciplc that “an 

owner or general contractor Ish lould not be held responsiblc for the ricgligciit acts of others 

over w h i n  [the owner or general contractor] had no direction or control.” Id 

Defendants Rowcry and Golden Bridge have presented suffkieiit evidence to cstablisli 

that they did no1 have supcrvisinn or control over tlic worksitc being mn by N K .  Through EBT 

testimony o r  NK’s arid Golden Hridgc’s owiicrs, defendants established that NK had supervision 

and control ofthc worksite. NK also attached as an exhibit lo its motion for summary judgineiit a 

copy d i t s  contracl (on N K  Icttcrlicad) with Golden Bridge, which states “We will supcrvise.” 

Exli. I .  Plaintiffs have not even addressed this claim in their moving papers or in rcspoiisc to 

defendants’ cross-motion, as would be required under CP1,K 32 1 2(b). Accordingly, dcfcndaiit 

Bowery’s aiid Golden Bridge’s cross-motion h r  partial suiiiniaiy Judgiiieiit 011 plaintiffs’ claim 

under Labor Law 5 200 is granted against plaintills and dismissed. 

I &or Law 5 240 ( 1 ), known as thc “Scaffold J.,aw,” was enacted to provide absolute 

liabiliiy for construction activities involving a significant risk due to elevation. It providcs in 

rclcvant part: 
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All contractors and owiicrs and their agenrs . , , i n  the erection, dcniolition, repairing, 
altering, painting, cleaning or pointing 01 a building or structure shall iimiish or erect, or 
causc to be furnished or erected for tlic pct-formance of such labor, scaffolding, hoists, 
stays, laddcrs, slings, hangers, blocks, pulleys, braccs, irons, ropes, arid other devices 
which shall be so constructed, placed and operaled as to give proper protection tu  a 
person so employed. 

The Scaffold Law was designed to prevent thosc types olacciderits in which the scaffold, 

hoist, stay, ladder or other protective dcvicc proved inadequatc to shield the injured worker,from 

t,aw $ 240( 1). (I’iuphasis addcd) As the owner ortlic property, Bowery is sihject to absolute 

liability under the Scnllold 1,aw. I’olemirn v ( 3 ~  n fNc t l~  York, 91 N.Y.2d 821, 822-823 (1997). 

I,esscc Golden Bridge also is subject to absolute liability bccause it hired the contractor N K ,  and, 

thus, was in “control of tlic work site.” Guzmarz v. L.MY. Hcalty C’ot-p,, et. d., 262 A.L).2d 99 

( 1  ’‘ Dept. 1999). S’w Bell v. Ht.ngomo Rwl f y ,  Inc., 36 A.D.3d 479 (1” Ilcpt. 2007) (linding 

Scaffold Law applies to lesscc who contracts for tlic work). The Court of Appeals in Ross v. 

I~na.ti.r-l’ulmer Hydro-E‘Iw Co., 8 1 N.Y.2d 494, 500 (1993), referred to the “wcll cstablished” 

rule that the dirty iinposed by the Scaffold T A W  is “nondelegable and that an owner or contractor 

who breaches that duty may bc held liable in damages regardless of whcthcr it has actually 

cxcrcised supervision or control ovcr the work.” 

In Xucovich v. I’on,roIicJcrtcd Lu’ison Co., 78 N.Y.2d  509, 5 13 ( 1  991) the courl held that 

”lit] is settled that section 240 ( 1 )  ‘is to bc construed as liberally as niay bc for. the 

accomplishment of the purpose for which it was thus framed’. (See QLiiglcy v. ?’hlrlchel., 207 

N.Y. 66, 68, 100 N.E. 596, 3 hadb .  251).‘ (k’uLwi<q v Pcrtrick I’onsfr. C‘orp , 298 N.Y. 313, 319, 

83 N.E.2d 133).“ ‘l’hc Hocvviclz court, at 5 13, lookcd at the ’‘[?le nature of  hose occtipuiioncrl 

6 

[* 7 ]



hzcrrds which thc Txgislatwc iiitciidcd should warrant the absolute protection that the statute 

affords.” Pui-tlicr, at S 14, thc Court found that “the contemplated hazards arc those related to thc 

effects of gravity wliorc protcctivc dcviccs arc called [or . . . .‘I The requirement to liave sakty 

railings 011 scaffolds was undouhtcdly included in the Labor Law to protect workcrs froin the 

“contcmplatcd hazard” of falling from a dangerous height, which is a direct effect of gravity. 

Ikfendants and third-party plaintiff N K  argue that plaintilTChoy’s hinting, or his failure 

to lock the wheels ofthe scaffold were the “sole proximate cause” of his accidcnt, which 

precludes liability under the Scallold Law. Where a “plaintiff’s actions [are] the sole proxiiiiatc 

cause of his injuries, , . . liability under T.,abor I,aw 5 24O( 1) [does] not attach” Weiizinger v 

Hl&orn & Co., 91 N.Y.2d 958, 960 (1 998). See Cldiill v Trihorough Bridge & 7’uwd Auth., 4 

N.Y.3d 35 (2004); Ulcrke 17 Neighborhood IIoiu. Servs. UfN. l! Cily, 1 N.Y.3d 280 (2003). 11 

adequate sakty devices are available at the job site, but the worker citlicr does not use or misuses 

them, and that failure or misuse is the sole proximate cause of the accident, then liability does not 

atlach. Even without adequate safety devices, if‘ the worker’s own actions are thc sole proxiniatc 

cause or  the accident, then liability will not attach. The word “sole” is key in the analysis, as 

comparative hult  does not bar rccovciy under Labor Law 5 240( 1). Uluke, siipru, 1 N.Y.3d at 

289-290. 

Section 240 (1 ) rcquircd that this scaffold, like all scaffolds, be “constructed, placed and 

operated as to give proper protection” to those working on it. Law provisions specilically 

applicable to manilally propelled scaffolds, like the one from which plaintill Choy [ell, require 

safety railings. Industrial Clode (12 NYCRR) $ 23-5.1&(b); New York Building J.,aw 

(Administrative Law) 8 27-1 048(2), It is uiidisputed that the scaffold hcrc had no .w@y rcii/inp. 
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Dekndants were obligated under tlic law to equip the scaffold with railings that would have 

rezlsonahly stopped plaintiffs fall, regardless of why he k l l ,  S'w Ver;Smw 1' S S  133 West 2f, 

/,I,C., 21 A,D._?d 279, 280 ( 1" 13epl. 2005). 1 he I '~ /yy~m case is dispositive on this issue. In 

l ' ~ r . g ~ ~ a  thc Appellate Division reversed the lower court's order dciiying the plaintiff partial 

sumrnary judgineiit where a manually propclled scaffold had no safcty railings. 'I'hc courl 

explained, "ra.1 lack of: certainty a s  to exactly what precedcd plaintiffs fall to the floor below 

dues not create a material issuc offact here as to proximate cause." Id. at 280. Accordingly, 

suriimary judgment on tlic issue of liability is granted against defendants Bowery and Golden 

Bridge. 

13. Lahor. I,UMJ ,j' 241 (6) 

Plaintilfs also rely on I .abor J ,aw 5 241 (6), which states: 

All areas in which construction, cxcavatioii or demolition work is being 
peri'ormed sliall be so constructed, shored, equipped, guarded, arrangcd, operated 
and conducted as io provide reasonable aiid adequate protection and safety to the 
persons eniploycd thcrciii or lawfully lrequenting such places. 'l'he commissioner 
may niakc ivles to carry into effect the provisions of this subdivision, aiid the 
owiicrs and contractors and their agents for such work, except owners olone and 
two-Jhtnily dwellings who contract ibr but do not direct or control thc work, shall 
comply lhcrcwith. 

Morris 1'. Pmwrini Constr.., 9 N.Y.3d 47, 50 (2007) cxplaincd that this statute is, 

"in a sense, a hybrid" (Ross  v C'iirlis-Palmer. Hydro-lilcc. Co., 8 1 N.Y.2d 494, 
503, 618 N.13.2d 82, 601 N.Y.S.2d 49 [1993]). Its lirst sentence merely reiterates 
coiiiiiion-law standards of a r c ,  and thus cannot bc a basis for civil liability by 
persons who are not themselves negligent; tlic first sentence "cannot by itself be 
relied upon as the source of an owner's or general conlractor's nondclcgablc duty" 
(id at 504). The second scntciicc, however, requiring owncrs arid contractors to 
coinply with rulcs of the Cornmissioncr of Labor, does create a nondclcgablc duty 
-- but only where the regulation in question contains a "specific positive 
coiiiniaiid[l" (Allen v ('lozitiw C'onsfr. C'orp., 44 N.Y.2d 290, 297, 376 N.E.2d 
1276, 405 N.Y.S.2d 630 I1978]), nol whcrc the regulation itself, using terms like 
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"adequate," "cffective," "proper," "safc," or "suitablc," merely incorporates "the 
ordinary tort duty of care" (RoLw, 81 N.Y.2d at 504). 

ld ,See, (1. g., ,411cti v. C'loirticr C'onslr. I-'orp., 44 N . Y .2d 290, 297 ( 1 978) (discussing thc history 

of $ 241 (6). 'l'hc statutc crcates ;I causc of action against owners and contractors, making them 

vicariously liablc lor thc ncgligence of others whom tlicy did not supervise, wherc, and oiily 

whcrc, cl "specific, posiilivu cointlland[]" (Ro.s,s, 8 1 N.Y .2d at 503) or a "concrete specification" 

(Rizzuto v / , ,A. Wcngcr C'untt: C ' o  , 91 N.Y.2d 343, 350  [19981) oi'a regulation promulgated by 

the C'ornmissioner pursLi3iit to lhe statute has been violated. As with the plaintiff in  Morris, Choy 

has cited ;I "spcciiic regulatory requirenicnl," but unlike Morris, Clioy has also prcscntcd 

sufticicnt adinissible evidencc to establish beyond dispute that this rcquirernent was violated. 

I n  their complaint, plaintiffs allege that Bowery and Golden Bridge violated the Industrial 

Code ol the State ofNcw York (12 NYCRR 23), 

Plaintifl's then flcsh out thcsc allegations in their Hill olParticulaw, adding sections 23-1.15, 23- 

1.17 and 23-5.1 through 23-5.22. Exh. E, Plaintiffs' Motion. It is not necessary to address the 

specificity of a11 o r  tlicse regulations sirice oiic in particular, Industrial Code 5 23-5.18(b), is 

23-1.5, 23-1.7, 23-1.16 and 23-1.21. 

di sposit ivc. ' Ilmt regu lati 017 providcs, 

(b) Safcty railings rcquired. l'hc platlorrn of every nianually-propellcd mobile 
scaffold shall bc provided with a safcty railing constructed and installed in 
compliance with this part (rule). 

As discussed above, thc court has found it undispuled that there werc no safety railings prescnt. 

It would appear that sincc owner control is no longer iicccssary h r  liability undcl- section 241 

Iscc, c.<g , Lcrg=c!in.v 11 l i n i td  WelJrrr.c /+7imLSeciirity Diii. Mm-io l l  C-'orI7., 77 AD2d 585, 587 (2d 

Ikpt .  I SXO)], Iioticc would siinilarly bc irrelevant Lsce Miller v Pcrillo, 71 AD2d 389, 39 1 ( 1  st 
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Tkpt.), ~rppcal  disniissd, 51 N.Y.2d 770 (19XO)l. and case cited; Monroe. v Cily Vf’Nicw t’ork, 67 

AI)2d 89, 108 (2d Dept. 1989)], eveti though said liability is othcrwisc determined on negligence 

principles [ACC /,ong 17 I~i~r~c,~t-l~’~lrlhnhL.l~,  5 5  NY2d 154, 160 ( 1982)l. ‘The proof, including 

violation of  tlic adiniiiistrativc rule which is some evideucc ofricgligcnce (hi), supports such ;1 

Iinding. 

That ,some evidencc ol’ncgligcricc must be considered with tlic undisputed fact that 

neither tlic scaffold nor C’hoy had been provided any other safety device to prevent a fall. No 

railing, ~ i c i  hard hat, no safely harness, and ti01 to mcntion the h c t  that the otlicr workers were 

rolling the scal‘fold around the worksitc with Choy standing on top of it across uneven flooring in 

furlher violation ol’the lndustrial Code, 12 N Y C R K  5 23-5.18(h). J,abor Law 8 241(6) requircs 

thosc controlling worksiles “to provide reasonable and adequate protection and safety to” the 

workers, and the regulations implementing that statute speciiically require railings on manilally 

propelled scaffolding (“safely railiiigs” [Industrial Code 5 23-5.18(b)J, “guard railing” 

[Administrative C‘odc I$ 27-1 048(2)]). ‘The evidence presented by both sides suggests that Choy 

either lost his balance or hinted, a inaiiiicr of falling rcasonably contemplated by thc rcgulating 

authorities that implemented these guidelines. Conscqucntly, Choy’s employer NK sliould have 

reasonably forcsccn that without appropriate railings or othcr safety devices a worker could f d  I 

ofl‘ of the scaffolding and s u s h i  in; uries like Choy. Under thcsc circunistances Bowery and 

Golden Bridgc would bc liablc bccause NK ‘s negligence proximately caused Choy to fall off of 

the scal‘fold. See Vwprra, sipru,  2 1 A.D.3d at 280-28 1. 

Again dcfcndarits allege Choy’s coinparativc or contributory fault as a del‘ense to 

liability. Althougli con ipmt ive  f>ult is not a defcnsc to violations of 1,abor Law 5 240( l) ,  it is a 
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( I 998). The evidence presented by plaintil'l's: cstablishcs a material fhclual disputc on this issue. 

Plaintiff Clhoy testified that he fell the scallold sliakc before he [ell. It is irndisputed that 

the wheels on h e  scallold were not locked when he fcll. C'hoy testified that it was not his job lo 

lock the wheels, but also that he had descended the scaffold to get a tool sliortly before he re- 

ascended tlicii fcll. Yu ,  N K ' s  owiicr, testified [hat he told all the workcrs they had lo lock thc 

scallold whccls. The reasoii for C'hoy's fall remains i n  dispute. Whether lie faintcd or siinply 

lost his balance is material l o  liability here; i1  he lost his balance because the scaffold moved, 

tlicn his i'ailure to lock the wheels could have been a contributing cause of the accident, but not 

i f  he hinted. As the Court o l  Appeals explained in Ndlan v. Helm.sley-,S~mir, Inc., SO N.Y .2d 

507, 5 17-5 1 x (1  980j, 

[Clontributory negligence should no1 bc charged 'if thcrc is no or insullicient 
cvidciicc to support it"' ( Willrs v YounK Men'? Chrisliun Assn. of'Amsterdam, 28 
NY2d 375, 378, qiroting 6SA CJS, Negligence, 5 293, p 1032). In truth, whether 
the issue is the negligence of'the defendant or the contributory iicgligence o l  the 
plaiiitiff, the test for dctcrniiniiig whcthcr thc facts pose a question lor resolution 
by the Jury remains [he same: is there a "valid line of reasoning and [arc t h e ]  
pcrinissiblc infcrcnces which could possibly lcad rational men to the conclusion 
[of- negligence] on (he basis of the evidence presented at trial"? ( C'ohcn v 
Hullntctrk Curds, 45 NY2d 493, 4c19.) If iio such "valid line of reasoning" exists, 
it is proper for thc trial court to niakc a lcgal dctcnnination without rcsorting to 
the ihct-iinding hmction 01 the Jury. 

50 N.Y.2d 5 17-5 18. Hascd solely on plaintiffs' cvideiicc in support of sulninary judgiiicnt, there 

is a "valid liiic of reasoning" (Id, j tlint could lead to the conclusion olcomparativc negligence. 

Plaintifls' motion for parlial summary judgnieiit pursuant to Labor I,aw 3 241 (6) against 

Howcry and Golden Bridge, and the latter's crossmotion for summary judgment 011 h e  claim, 

are both denied. 

1 1  
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E. NK ’s Motion f i r .  Swrirriwy ,Jidgim~iit on ‘l’hitd I’at.ty Action 

NK argues that it  is entitled to sLirnmary judgment 011, and dismissal of the third-party 

complaint against i t  pursuant to tlic “cxclusivc remedy” aiid “grave injury” provisions of 

Workers’ Compensation 1,aw (WCL) $ 1 1. Where an employee is injured in the course o l  

employment, his exclusivc rcincdy against his employer is ordinarily a claim [or workers’ 

compcnsation benelils tiled with tlic Workers’ Compensation Board. Choy has filed a chit11 for 

benefits with the Workers’ C‘ompensalion Board. WC’I, 

indernriil~cation or contri hution claims against employers, except in the case of a “grave irij ury” 

or wlicrc bascd upon a written contract cntcred into prior to the accident. DelkIidants Bowery 

and Cioldcn Hridge have withdrawn the claim for contractual indemnity. Therelore, NK’s 

burden as the moving party here is to show a lack of gravc in-jury as a matter of law. 

I I also prohibits third-party 

NK has not met its burden to show that Choy has not suffered a “gravc iiijuiy” within the 

iiicaiiing oftlie statute. 111 support of the motion, NK allaches plaintiffs’ vcrified bill of 

particulars alleging that Choy sustained “significant scarring over h c e  and head.” Exh. D at 4. 

NK also attaches photographs of Choy’s l ice and head (Exh. K), as well as expert reports 

t‘iiiding both “well healed facial and scalp scars” (Exh. L: Reid, MD rcport), and ripcriiianciit 

scars of the forchead/suprabrow regions, right eyebrow, and left upper cyclid,” “[dlcpressioii of 

Ihe right forehcad,” and “[nlasal septal dcviation” (Exh. L: Cooper, ML) rcport). ‘I’hc rcport from 

a Ur. Grccnwald (Esh. J . )  iiotcs a “bony dekct of his forehcad bilaterally.” The expert reports 

clo not speak to tlic issue ol‘pernrnnozl facial disligurement, and they are not relevant on the 

issue o1 severity. Krollmari v. h‘ood Automation Serv. Tecl~niqu~.v, Inc. , 13 A.D.3d 1200, 121 0 

(4”’ Dcpt. 2004). F~ii-tlier, the pholographs of Choy’s face do not clearly show that his fiicial 
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scarring was no1 ;L severe facial disfigurement. The photographs do show some scarring and 

what appears to be ii dent in thc sidc of C‘lioy’l; forchcad. The court is not prepared to find as a 

matter of. law that the evidence produccd by N K cliowc without dispute that Choy’s Pxial 

disligurernent was less than severe and perinanent. On this ground the motion is denied. 

As for tlic second groiind, that C’Iioy suffci 7 from “an acquired injury lo the brain caused 

by ;ui external physical rorce resulting i n  pcrmancnt total disability,” siipru, the only dispute is 

whether Choy’s brain injury has resulted in a “pel-mancnt total disability.” In Ruh~.is  17. The Aqiiu 

I’lub, 3 N.Y.3d 408 (2004), the Court of Appeals rcsolvcd a contlict ainong the Appellate 

13ivisions 011 the meaning of tlic phase  “permanent lotal disability” in rclation to brain iiijurics. 

The court in Kuheis concluded that, “tlic tcst wc adopt for permanent total disability under 

Section 11 is one ofuncmployability in m y  capacity.” fd. at 41 7 (cmphasis included). Under 

this standard NK had to coiiic forward with undisputed evidence of C’hoy’s employability. N K  

has iiot iiict that burden. Dr. Grccnberg opines that Choy is “perimancntly disablcd.” I’xh. .I. 13r. 

Reid opines that tlic “fall did no[ result in permanent total disability nor unemployability.” Exh. 

I,. Kcports lrom neuropsychologists Hibbard and Barr providc conflicting results, with Hibbard 

finding a loss o l  cognitive functioning, and Barr finding that Choy did not experience “any lorm 

of rcsidual cognitive or brain impairment.” Exh. L. ‘1 hc disputed material issue u l  “permanent 

total disability”wil1 have to be decidcd by a jury. Accordingly, it is 

ORDEREI) that tlic cross-motion 01 dei‘eiidrliits/tliird-party plaintilfs lor partial sunimaiy 

judgment against plaintilfs on the issuc of liability pursuant to Labor I,aw $3 200, 240(1) and 

241(6) i s  granted as to $ 200 and 241(6), and denied as to $ 8  240(1); arid it is furthcr 
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ORDERED that plaintiffs' motion for partial suimiary judgment against 

dei'eIidarits/third-party plaintills Bowery Holdings. LLC and Golden Bridge Restaurant on tlic 

issue ol'liability pursuant to 1,ahor Law $ $  240( 1 )  i s  granted; and it  is Uiirther 

OIil)l<K I :I1 that the rnolion oli third-party defindanl NK Construction, Inc. lor summary 

judgmcnt agaiiist both de1endanW third-party plaintiffs arid the plaintiffs is denied; and it is 

lurther 

O R D E l i ~ I I  that the inotion ol' del'endants/lliird-par~y plaintil'h to precliide plaintilTs 

J k o r n  introducing evidciicc at trial of Choy's permanent disability lirorn work, is denied. 

EN'I'ER : 

Date: March /j , 2008 

New York, N. Y. 
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